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Foreword

The summer of 2012 is often referred to in the popular media as the Summer of
Sports. High-profile sporting events followed each other in quick succession. In
early June, the Spanish tennis superstar Rafael Nadal was crowned for an
unprecedented seventh time as the ‘king of clay’ at Roland Garros in Paris. Some
weeks later, his compatriots in the Spanish national football team continued their
unparalleled winning streak at international tournaments during the European
Championships in Poland and Ukraine. One week later, on the holy grass of
Wimbledon, Roger Federer proved once again why he is the Swiss Maestro. In the
Tour de France, two British riders from Team Sky mainly decided amongst
themselves which one of them would ultimately take the yellow jersey home to
Great Britain. Bradley Wiggins’ historic victory was the ideal appetizer for the
piéce de résistance that was about to come thereafter, the 2012 Olympic Games.
During the next sixteen days, the performances of the likes of Usain Bolt, Michael
Phelps or Epke Zonderland in London dominated the headlines in the media
worldwide. Only when the IOC Chairman Rogge drew the curtain over the ‘happy
and glorious games’ did the 2012 Summer of Sports come to an end.

A great deal of sports history was written in a time span of merely three months.
Hundreds of millions of people all over the globe were able to follow all these
sporting highlights in one way or another. Nowadays, we live in an information
society. This book even speaks of an ‘information rollercoaster’. The times when
the only means to be directly informed about a sporting event were to actually go
to the venue, to watch television or to listen to the radio belong to the past. During
the last decade, the number of providers of sports content in the media has
substantially increased. Moreover, new platforms such as the internet or mobile
phones enable them to provide more sports. Almost inevitably, these developments
in the media landscape influence the relationship between the media and the
sporting world. As the public’s access to sports content is valuable—which is the
working hypothesis of this book—these developments also entail legal repercus-
sions. The overall objective of this book is precisely to examine the impact of our
rapidly evolving information society on the existing legal framework relating to
the public’s access to sports content, especially media law and competition law.

vii



viii Foreword

Adopting both an interdisciplinary and intra-disciplinary approach, it specifically
purports to assess how competition and media law guarantee access to live and full
sports coverage for the audience in the new media landscape.

The subject of this book by Ms. Lefever is important and topical. Sport and the law
have long been uneasy bedfellows. Sporting federations traditionally operated under
the assumption that they enjoyed complete autonomy in organizing and regulating
sports and thus that they were immune to legal intervention from the ‘outside world’.
This general attitude may have been contested or even (successfully) challenged in
court on a given concrete occasion, but ultimately it was only in a judgment of
December 15, 1995 by the Court of Justice of the European Union that sporting
federations would definitely lose their self-proclaimed aura of being legally
‘untouchable’. In the already legendary Bosman case, the Court of Justice first
dispelled every doubt about its previous statement that sport is part of EU law insofar
as it constitutes an economic activity, before subsequently outlawing certain aspects
of the traditional transfer system and also the so-called ‘3+2’ nationality clauses in
professional football in Europe for infringing the free movement rules laid down in
the European Treaties. Since that day, the Court of Justice has been laden with all the
sins of Israel in sporting circles. Bosman is widely regarded as the main culprit for
everything that has gone wrong in professional football and beyond the last fifteen
years: in particular, that the sporting and financial equilibrium between clubs is
disturbed and the gap between rich and poor clubs has widened, or that many clubs no
longer invest time and money in the development and training of young players. The
sporting establishment has often been so occupied with criticising the Bosman
decision and looking for ways to circumvent or overturn it, that other plausible
explanations were simply overlooked or did not receive appropriate attention. More
or less contemporaneously with the Bosman judgment, professional sports became
increasingly commercialised. Revenues from the sale of the broadcasting rights of
sporting events reached unprecedented heights. It is submitted that this — and the
unequal distribution of this wealth—is the principal reason for the financial and
sporting imbalances that have occurred over the last few years. One of the intrinsic
strengths of this book is therefore its overall topic: the regulation of the laws
concerning the broadcasting of sports events.

Besides this, the book also tackles several of the important concrete sub-issues
in this regard. To mention but a few; firstly, it addresses the specificity of the
sports sector, emphasizing the social and economic function of sport. This
so-called specificity of sport is also important in legal terms. For instance, sports
associations often refer—with varying degrees of success—to the argument of the
specific nature of sport to justify a prima facie infringement of EU law or even to
call for an exemption from the scope of EU law. Secondly, the book also inquires
whether the freedom of expression and the right to information, enshrined in
article 10 of the European Convention on Human Rights, can play a role in
protecting the public’s access to sports content, as consumers and as citizens.
Thirdly, concerning media law, the focus is on the analysis of the ‘list of major
events’ mechanism. Sport is an important weapon in the ‘battle for the audience’
between broadcasters. In an attempt to attract more viewers and more
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advertisement revenue, media operators often try to acquire exclusive broadcasting
rights to sports events. This has led to the situation that some of these events are no
longer available to all on free-to—air television. Therefore, a list of major sporting
events has been drawn up that must be accessible to all viewers. The book
examines the suitability and the necessity of this list. Fourthly, the book addresses
a number of competition law concerns triggered by the fierce competition for these
sports broadcasting rights. Through regulation and case law, the national and
European competition authorities have created the conditions of open and fair
competition for the sale, acquisition and exploitation of sporting broadcasting
rights. The book studies whether, and if so, how, the rise of new media operators
has influenced these competitive conditions. In this respect, attention is primarily
paid to issues such as joint selling, sublicensing obligations and ‘must-offer’
obligations.

All in all, this book by Ms. Lefever deals with the right topic in the area of
sports and the law, it asks many of the right questions and provides various useful
insights, analysis and answers. I warmly recommend this book to broadcasters,
sports governors, lawyers and all those with a general interest in the issue.

Stefaan Van den Bogaert

Professor of European Law & Director of the Europa Institute,
Leiden University, The Netherlands

Visiting Professor of European Sports Law, Vrije Universiteit
Brussel, Belgium
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Chapter 1
Introduction

When do new media become old media?
Boyle and Haynes 2004, p. 3

During the past decade, the media landscape and the coverage of sports events
have changed fundamentally. The emergence of new communication technologies,
such as Internet and digital television, the convergence of these technologies, the
multiplication of the number of devices through which content can be accessed and
the rise of the active ‘prosumer’ have put their stamp on the way fans can consume
sports content. Watching television is no longer a ‘sit back and relax’-experience.
Due to technological changes, everybody can now consume the sports content of
his choice, on the platform he prefers and at the time he wants. To be connected
with the public, sports organisations and media operators exploit all opportunities
provided by the different platforms. Early in the morning, when a sports fan wakes
up and switches on his mobile phone, he will receive SMS alerts or pictures about
the latest sports news. On his way to work, he can listen to the radio in the car or
get more information on his mobile phone in the train. At work and during lunch
break, he can consult highlights on different sports websites. On his way home, he
can listen to the downloaded podcast with the most recent news. And finally, in the
evening, he can watch the live matches on his television set at home. Especially the
year 2008 was the dawn of this 360° sports multi-platform coverage approach’:
it was the year of a 24/7 experience of the Beijing Olympics, Wimbledon, Tour de
France and EURO 2008. Although this evolution sounds very exciting, it is
necessary for all actors involved, such as the public, the audiovisual media service
providers, organisers of sports events, sports organisations, policy makers, etc., to
be aware of the legal challenges this new media landscape is presenting.
Without a doubt, digitalisation has changed the media sector. Analogue
broadcasting was characterised by scarcity. Due to spectrum scarcity and the
pervasive influence of broadcasters, the perception reigned that regulatory control
over television content was needed to ensure that normative goals, such as quality

! This 360° sports multi-platform coverage approach was presented by Gallop in Gallop 2008 at
the Westminster eForum—The role of new media in sports and special events coverage.

K. Lefever, New Media and Sport, ASSER International Sports Law Series, 1
DOI: 10.1007/978-90-6704-873-6_1,
© T.M.C. AsserR PRESS, The Hague, The Netherlands, and the author 2012
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of content, protection of minors, were met. As a result, legislators have adopted
detailed rules for broadcasters on the protection of minors, advertising, etc., while
media regulators monitor whether these content requirements are respected in
practice. However, the rise of digital technology has increased the information
flow and the amount of channels available, using only a fraction of the valuable
capacity resources that were employed in the analogue past.” As a result, the
validity of traditional media regulation in the digital environment is questioned.
Moreover, it was sometimes proposed to leave the regulation of the broadcasting
market solely to competition law. According to Ungerer, for example, “[w]e will
move [...] to an environment that will be less subject to the sector specific rules
built for the traditional broadcasting sector, and more to the general market
regulation under competition rules”.> Arifio referred to this way of thinking as a
trend “fo progressively abandon regulation and move towards a competition-law
based model that will ultimately prevail” * Furthermore, in the past, the dissem-
ination of information was the exclusive domain of the professional media, such as
television, radio and written press. Thanks to electronic devices and the Internet,
audiovisual content can now be created and distributed by every citizen. Addi-
tionally, digitalisation has brought about a shift from a ‘lean back’-experience of
watching television and consulting information to a ‘lean forward’-experience. In
the past, professional media decided which information would reach the public and
when it would reach the public. Currently, the public itself decides where, when
and on which device it will watch television or consult information. Once again,
due to the increased participation of the public in creating and distributing content,
the question needs to be asked whether government intervention in the broad-
casting sector is still justified. As a result, the question rises whether the premise
on which media regulation was based will still serve as the basic assumption for
the regulation of the media sector in the future. Or in other words, would the shift
from scarcity to abundance and from mass media and passive consumers to media
for mass self-communication and active ‘prosumers’ undermine the premises from
which current media regulation starts, i.e. scarcity and one-way selection of
information at the central level of the broadcaster. In this book, it will be examined
whether media regulation has still a role to play in guaranteeing access to live and
full sports coverage in the new media landscape.

Considering the importance of digital content regulation and the current
concerns regarding access to sports content in the new digital media environment,
the need for legal research is pressing. It is clear that new technologies and new
media models pose challenges for industry, academics and policy makers. There
exists no doubt that legal uncertainties will increase in the coming years. Hence, it
is important to build a solid basis of legal expertise around this issue, so that
appropriate input can be presented in sight of regulatory initiatives in a setting of

2 Cowie and Marsden 1999, 54-55; Tambini and Verhulst 2001, 5-6.
3 Ungerer 2005, 3.
* Arino Arino 2004, 101.
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new media. Despite the omnipresence of sport in the media, the level of research
focussing on the relationship between media and sports was only recently estab-
lished as a significant academic field. One should realise that in the Treaty of
Rome sport was not even included in the competences of the European Economic
Community. Only when the Lisbon Treaty entered into force, for the first time in
European history, sport has been integrated in the primary law of the EU.
Unfortunately, the White Paper on Sport, the cornerstone of the European Com-
mission’s actions regarding its new power, only briefly touches upon the public’s
access to sports coverage. Given that the latter plays an important role when
dealing with the societal function of sport, this book aims at contributing to a more
in-depth analysis of the public’s right to access to live and full coverage of sports
events. The objective of this book is to study the impact of the rapidly changing
information society on the existing legal framework guaranteeing the public’s
access to sports content, especially media and competition law.

Access to sports content covers a broad area of topics, going from access at
downstream level to access at upstream level or access to live and full coverage of
sports events to access to short news reports. However, it is not the objective of
this book to examine all these issues. As already indicated above, the aim of this
book is to examine how competition and media law guarantee access to live and
full sports coverage for the public in the new media landscape. This implies that
the following issues will not be dealt with in detail, but only be highlighted when
necessary: right to short news reporting, copyright, image rights, ownership of
sports broadcasting rights, etc.

This book is composed of three main parts and is followed by a conclusion. Part I
gives a detailed overview of the synergies between actors of the sports/media
complex and explains how the changing media landscape has driven this sports/
media complex into a new dimension. Second, the specificity of the sports sector
will be described. In doing so, both the economic and societal function of sport will
be highlighted. This includes a description of the new Article 165 of the Treaty on
the Functioning of the European Union, which is officially recognising the speci-
ficity of sport. Third, it will be examined whether sports coverage, particularly live
and full coverage of sports events, could be protected under Article 10 of the
European Convention on Human Rights. Fourth, the distinction between a viewer
as a citizen and a viewer as a consumer will be described. In particular, it will be
examined whether Article 10 of the European Convention on Human Rights
protects the public’s access to sports content, both in its role as consumer and
citizen. Finally, the question whether the changing media landscape and the
changing sports/media complex would have an impact on the regulatory process of
the broadcasting sector will be touched upon. Once the concepts and the building
blocks of the book are clearly demarcated in Part I, Part IT will focus on the question
whether the technological changes in the media landscape have influenced the way
competition authorities are dealing with the public’s access to sports coverage. The
European Commission and national competition authorities have made use of
competition rules in order to ensure that access to exclusive broadcasting rights of
sports events is not unduly restricted by anti-competitive practices. In order to
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ensure access to those rights, competition authorities have shaped the conditions for
selling, acquiring and exploiting sports broadcasting rights to establish open and
effective competition. In this Part, the UEFA Champions League case, German
Bundesliga case, FA Premier League case, EBU/Eurovision system case, German
public broadcaster state aid case, Newscorp/Telepiii case, Audiovisual Sport case,
BSkyB case and the Telenet/Canal+ case will be discussed in detail. The Flemish
public broadcaster state aid will be briefly highlighted. In Part III, the sector-
specific measure that is in place in EU Member States to safeguard the public’s right
to information, namely the ‘list of major events’ mechanism, will be critically
analysed and discussed. The aim of Part III is to evaluate in detail the ‘list of major
events’ mechanism and to examine whether this mechanism is still adapted to
guarantee the public’s right to information in the digital media landscape. As a way
of conclusion, Part III proposes the introduction of a ‘must-broadcast’ obligation in
order to render the ‘list of major events’ mechanism more effective. In the con-
clusion, the findings from the previous Parts will be integrated.
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Part 1
Setting: Notions, Issues
and Legal Background

This marriage between sport and television is one
made in heaven

(Goldlust 1987).

In Part I, the underlying context, on which the research is built, will be delineated.
The basic assumption of this book is that the public’s access to live sports
coverage is valuable and that it still should be guaranteed in the digital media
landscape. In Part I of this book, the theoretical grounds for the study of the
research assumption will be provided. This Part I is intended to serve as a
background against which the following Parts should be read. It should be seen as
a framework for reflexion rather than a formal legal analysis. First, synergies
between the stakeholders of the sports/media complex in the analogue media
market will be examined, including the background and characteristics of the
digital and converging media environment and their impact on the sports/media
complex. Second, the dual nature of the sports sector will be described. The
economic dimension of sport will be highlighted, while the societal dimension of
sport will be analysed in detail. The new Article 165 of the Treaty on the
Functioning of the European Union, officially recognising the specificity of sport,
will also be discussed. In other words, this chapter will emphasise the important
role of sport and access thereto for our society. Third, Article 10 of the European
Convention on Human Rights will be examined. In the light of the research
question, it is important to analyse whether sports coverage could fall under the
scope of Article 10 of the European Convention on Human Rights, whether only
highlights or also live and full coverage of sports events could get protection under
this Article 10 and whether States could intervene in order to protect access to live
and full sports coverage. In this regard, analysis of the societal role of sport will
play an important role. Fourth, when focussing on the public’s access to sports
content, and particularly the public’s right to information, it is important to touch
upon the distinction between a viewer as a citizen and a viewer as a consumer.
It should be examined whether Article 10 of the European Convention on Human
Rights protects the public’s access to sports content, both in its role as consumer
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and citizen. Finally, the question will be answered whether the changing media

landscape and the changing sports/media complex would have an impact on the
regulatory process of the broadcasting sector.

Reference

Goldlust J (1987) Playing for keeps: sport, the media and society. Longman
Cheshire, Melbourne, p 78



Chapter 2
Sports/Media Complex in the New Media
Landscape

2.1 Introduction

Over the years, the sports sector and the media sector have developed a self-
interest relationship. Both industries gain benefits from the complementary nature
of their interests: while sport provides valuable content and audiences for media
operators, the media is a revenue source and promotional tool for sport.' The sale
of exclusive live sports broadcasting rights is an important, if not the principal,
source of revenue for sports organisations and clubs (besides ticketing, marketing,
etc.), whereas live sports content is decisive for media operators to create an
attractive programming for their audience. Wide coverage through television, for
instance, can result in significant exposure for sports leagues. Such exposure can
deliver private benefits to the league and the clubs in the form of increased revenue
from sponsorship and attraction of new supporters.” This implies that, without
cameras, major sports events would have virtually no meaning at all. This inter-
dependence among sports organisations, media conglomerates and sponsors is
often referred to as the “sports/media complex”,®> “media-sport-cultural-com-
plex”* or “media-sport-production complex”. In the next sections, the different
roles and interests of those three key players in this sports/media complex will be
described. Additionally, the public/fans will also be considered as an important
actor in this complex.

Bolotny and Bourg 2006, 112.
Grant and Graeme 2008, 593.
Jhally 1989, 77.

Rowe 1999, 4.

Maguire 1991, 316.

[O I
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2.2 Sports/Media Complex in the Analogue Media Landscape

Over the years, a symbiotic relationship between sport and media has been
developed which can be seen as a fusion among media, sport and advertising.® In
the analogue past, the stakeholders of the sports/media complex had clearly
defined roles and the win—win situation for all the actors was apparent.

2.2.1 Sports Clubs and Sports Organisations

The sports sector benefits from this sports/media complex, because it receives a
well needed infusion of money from sponsors as well as media organisations.” As
ticket sales represented the major revenue source for sports organisations in the
past, the introduction of televised sports was originally feared to cause depletion in
stadium attendance, because people could attend the events directly from their own
living rooms. Live coverage of sports events, however, soon demonstrated not to
be detrimental to attendance, but on the contrary, to have the possibility to become
a fan builder.® As a result, Buraimo referred to televised sports as “being a
complement to stadium attendance”.” Sponsorship deals have also become
important revenue streams for sports teams and organisations, causing sports teams
and organisations themselves to now heavily rely on the support of sponsors.'’
The sponsors’ and media’s increasing involvement in, and control over, sport
has put the sponsors and media companies in a powerful position to dictate the
characteristics of events or indeed, even to change fundamental aspects of the
sport."! Rules have been changed or abandoned and playing conditions revised so
as to enhance media coverage and attract sponsors fees. A white ball, instead of the
traditional brown ball, and distinct coloured shirts were introduced to increase the
watching experience of football viewers. To get the chance to broadcast as many
football matches as possible, matches played at the European level were split into
different shifts. The UEFA Champions League matches are played on Tuesday and
Wednesday evenings and the UEFA Europa League on Thursday evenings, while
in the past, they were all played on Wednesday.'?> Similar changes were made in
volleyball. To make volleyball games more appealing, the International Volleyball
Federation modified the scoring system. Before 1999, points could be scored only
when a team had the serve and the sets went up to 15 points. To make the length of

S Silk 2004, 233.

7 Slack and Amis 2004, 270.

8 Forrest et al. 2010, 112-135.

° Buraimo 2006, 108.

19 priceWaterHouseCoopers 2008, 168.

1 European Commission 1998, 12; Stead 1986, 189; Hargreaves 1986, 120.
12 Kestens 2003, 21.
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the match more predictable and sensational, and thus more television friendly, the
game now continues until the first team scores 25 points. Additionally, events are
sometimes held at a time of the day that would not appear to be in the best interests
of the athletes involved, but which fit viewer habits and thus the broadcasters’
preferences.'® During the 1994 FIFA World Cup in the United States, for example,
football matches were played at the hottest time of the day so that they could be
broadcast in Europe at prime time.'* The same goes for the swimming contests
during the Beijing Olympics in 2008. At the American broadcasters’ request, the
swimming finals were held in the morning, i.e. prime time in the United States.'’

2.2.2 Media Companies

While sports organisations could benefit from media publicity, for broadcasters,
live coverage of sports events is important, because it gives them a credibility and
profile in the marketplace as well as lucrative audiences to advertisers.'® Because
the economics of broadcasting require sufficient audience size to produce adequate
financial resources, audience share is the buzz word in the media sector. Viewing
figures are a key indicator for the popularity of a channel. Where these figures are
low it is impossible to attract advertisers or investors. To boost the viewing figures,
it is crucial to put together a very attractive and appealing set of programmes,
preferably not available on other channels. It is known that some content, more
than others, can trigger consumers’ and advertisers’ attention. Sport unmistakably
has this ability.'”

Sports programming is particularly desirable for broadcasters, because of its
ability to attract viewers with significant buying power that would, otherwise, be
hard to reach in large numbers, i.e. young men with an above-average spending
power. The problem with this group is that they watch less television than others
and, thus, are much harder to reach by advertisers through television advertising.
Nevertheless, given that football (in most European countries) seems to have the
ability to attract this particular group of the population, broadcasters can sell
advertising slots during sports programmes for a higher rate than during other
programmes.'® The advertising spots during the Super Bowl, for example, are the
most expensive ones. Super Bowl broadcaster CBS Corp has sold all its television

'3 Stead 1986, 190.

4 The New York Times 1990.

15 BBC Sport 2006.

16 Boyle and Haynes Boyle and Haynes 2000, 70.
7 Vanderkelen 1997, 82.

Commission decision, 23 July 2003, para 74; Rosner and Shropshire 2004, 139; Hoehn and
Lancefield 2003, 554.
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advertising around the season-finale match in February 2010, with the top spots
going for more than $3 million."’

Additionally, the European Commission often recognised that exclusive and
live sport constitutes a “stand-alone driver content” for new media operators to
enter (and stay) in the broadcasting market.?® In fact, most of the pay-television
packages include live football as part of its content when launched.”’ Murdoch
even described sport as the “battering ram” of his pay-television service.”> The
CEO of Premiere, further, specified this by saying that “exclusive programming
rights are the foundation for successful pay-TV—why else should viewers pay
extra for television”.”> Evidence from different countries illustrates the importance
of live sport in this respect. In December 2005, for example, the German pay-
television operator Premiere lost 42 % of its market value and a part of its sub-
scriber base after having failed to buy the rights for the Bundesliga, while the new
Bundesliga rights owner Unity Media’s Arena attracted over 900,000 subscribers
in only a few months.>* The same goes for TPS in France, when it lost the rights to
Ligue 1 matches.”

This intensified struggle for market share, viewers and subscribers has caused a
substantial increase in demand for exclusive live sports broadcasting rights, ulti-
mately leading to highly valued rights contracts for popular sports events. The
broadcasting rights for the first English Premier League, for instance, were
acquired by BSkyB for around €280 million for five seasons in 1992, or €56
million per season. In 2006, BSkyB and Setanta paid around €2.5 billion for the
live broadcasting rights in the UK for three seasons, i.e. more than €830 million
per season.”® The total revenues generated by the Premier League for the
2010-2013 rights further increased by 4.5 %.>’ Likewise, the value of the Euro-
pean broadcasting rights to the UEFA Champions League rose from €71 million
for the 1992—-1994 seasons, i.e. more than €35 million per season, to €638 million
for the 2006-2009 seasons, i.e. more than €212 million per season.”®

Sportbusiness International 2010a.

Commission decision, 2 April 2003, para 61; Commission decision 23 July 2003, para 20.
2! Boyle and Haynes 2004, 54-55.

22 The Independent 1996.

2 Premiere 2006.

>* Hatton et al. 2007, 346.

25 Ofcom 2008, para 3.66-3.72; Ofcom 2009, para 3.31.

% Ofcom 2007, 19 and 28.

%" Financial Times 2009.

28 Lefever and Van Rompuy 2009, 247.

20
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2.2.3 Sponsors

Sponsors play an important role in this triangle. The concept of sports marketing is
defined by Skinner as “the process in which companies make use of popular and
alternative sports, and the athletes prominent within those sports, to connect with
consumers” . Skinner further indicated that a sponsorship agreement is a reciprocal
arrangement, where those being sponsored (a sports organisation, an individual
athlete, etc.) may receive funding and the sponsoring corporation receives the
benefits of the marketing advantages of being associated with sports teams, sports
events or athletes.”’ Sponsors hope that, by investing in sport, they will increase
the public’s awareness of their brand and consequently build their brand equity.*

It should be said that it is important for sponsors to be linked with clubs, events
or athletes that are positively evaluated by the public. In 2009, for example,
AT&T, Accenture and Gillette communicated they would no longer sponsor top
golfer Tiger Woods, who announced that he would take an indefinite break from
the sport after the storm over his private life. According to the different sponsors,
Tiger Woods was no longer the right representative for their companies. Even
though a recent University of California study suggested the total economic
damage of the Tiger Woods affair to all involved parties could amount to as much
as $12 billion, Nike, Wood’s main sponsor, announced that it would continue to
sponsor him. Phil Knight, the chairman and co-founder of the sportswear com-
pany, brushed off the scandal engulfing Woods as ‘part of the game’ of sponsor-
ship deals.”’

The most efficient way to reach as many people as possible is via media
exposure. Given that one image says more than a thousand words; television
coverage is for sponsors virtually obligatory nowadays. It puts them in contact
with a potentially massive group of customers.’” For example, 8 billion viewers
followed EURO 2004 in Portugal® and worldwide television audience of more
than 700 million people was expected to have watched Spain’s 1-0 extra-time
victory over the Netherlands during the 2010 FIFA World Cup final.** It is obvious
that the more media coverage an event will get, the better it is for the sponsors.>
Therefore, events such as the FIFA World Cup, the European Championship or the
Olympic Games offer multiple opportunities for lucrative sponsorship deals to
market brands and develop business.”® Due to wide media exposure of these
events, sponsorship fees for these events have escalated. For example, the official

2 Skinner 2010, 104-106.

30 Smith 2008, 173 and 192; X 2009, 15.

3 See e.g.: BBC News 2009a; BBC News 2009b; Guardian 2009; Telegraph 2009.
32 Hargreaves 1986, 118.

33 UEFA 2008.

3 Sportbusiness International 2010b.
3> Slack and Amis 2004, 270.

36 Commission of the European Communities 2007, SEC(2007) 935, 31.
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Sports organisations
{Clubs, Federations, Athletes,
elc.)

Commercial organisations
(Sponscrs, Advertisers, etc.)

Media organisations -
{Radio, Television, etc.) -

Fig. 2.1 Sports/media complex in the analogue media market (based on de Moragas et al. 2003)

partners of FIFA World Cup 2006 have spent €700 million on the tournament.”
Coca Cola alone spent more than $70 million to be one of the top Olympic
sponsors for the 2008 Beijing Games and 2006 Turin Games.”® PriceWater-
HouseCoopers determined that sponsorship revenues in sports will increase from
€260 million in 2007 to €400 million in 2012.%

2.2.4 Public: Fans

Without question, sport is an area of human activity that greatly interests citizens,
with a majority of people passionate about sport and taking part in sports activities
on a regular basis.*® Sports minded people do not only enjoy sport actively, but
also passively. As a result, going to the stadium to see their favourite team play is
often seen as the perfect pastime. Thanks to the media, the exploits of the athletes
and the emotional experience from being in the stadium are also brought to the
public at home, who is given the impression that they are live spectators in the
stadium. Moreover, additional features, such as replays, different camera positions,
close-ups, etc., make viewers feel part of the event, because it helps them to see
things that stadium audiences often missed.*'

2.2.5 Sports/Media Complex in the Analogue Media Landscape:
Summary

Figure 2.1 reflects the intertwined relationship of the different stakeholders of the
sports/media complex in the analogue media market.

37 Guardian 2006.

3 Businessweek 2008.

3 PriceWaterHouseCoopers 2008, 168.

40 Commission of the European Communities 2007b, COM (2007) 391 final, 2-3.
*!' Whitson 1998, 63; Maguire 1993, 39.
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Fig. 2.2 Sports/media complex and the value chain of the analogue media sector

Stakeholders’ interests of the sports/media complex could go along, but could
also be opposed to each other. Given that sports organisations need revenue from
both media organisations and commercial organisations, they try to sell their
broadcasting rights for a very high price to media companies and try to close
lucrative sponsorship deals with commercial organisations. If a pay-television
operator is willing to pay a huge amount of money for exclusive sports broadcasting
rights, sports organisations will probably accept that offer. However, this will not be
in the interest of the commercial organisations or the public/fans. In fact, com-
mercial organisations want to reach as many people as possible via media exposure
in order to increase consumers’ awareness of their products, services and brands.
And the public’s main interest is to have access to sports coverage on television,
preferably for free or for a very low price. Given that a part of the public is not keen
on or not able to pay extra for a subscription to a pay-television channel, these
channels can only attract a smaller audience. For commercial organisations, this
means less exposure and a possible shortfall in revenues. Nevertheless, it is possible
that sports organisations will accept a lower offer from free-to-air broadcasters in
order to increase stadium attendance or interest in the sport via extra media publicity.
The latter is most likely in the interest of both the fans and sponsors.

Figure 2.2 reflects how the sports/media complex can be integrated in the value
chain of the analogue media sector.

2.3 Sports/Media Complex in the Digital Media Landscape

Due to the evolution of media technology in the twentieth century, the sports/
media complex has somehow changed, allowing the different stakeholders to take
up new roles. While, in the past, the actors in the sports/media complex had clearly
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defined roles, this is no longer the case in the new sports/media complex. It is
apparent that the emergence of digital technology and the expansion of new media
markets have driven this sports/media complex into a new dimension. This section
will first take a closer look at the background and characteristics of the digital and
converging media environment and secondly, this section will shed light on how
these new technologies have changed the sports/media complex.

2.3.1 The Media Landscape in the Twenty-First Century: From
an Analogue to a Digital Media Landscape

2.3.1.1 Introduction

Until the early 1990s, watching television was a passive, sit-back-and-relax
experience. People came home from work, switched on the television and watched
the programmes offered by broadcasters, in a fixed order. During the last decade,
the media environment and the way the public consumes information have been
altered. The public today requests, besides the traditional reporting, camera shots
from different angles, additional information on previous events, comments by
others on a separate forum and so on. In other words, viewers no longer passively
submit themselves to linear audiovisual broadcasts or fixed texts, but desire on-
demand services enabling them to decide where, when and on which device they
experience the event.*” Under the impulse of technological and economic devel-
opments, this evolution will continue. This section will outline in short the impact
of the main economic and technical trends in the media sector on how the public
watches television.

2.3.1.2 Digitalisation
A. From Waves to Bits

In the past, television signals were exclusively broadcast as an electrical signal
continuously varying in amplitude and frequency. This system, called analogue
television, is currently being replaced by digital broadcasting. Digital television
uses informational codes of 1s and 0s.* Hence, where traditional media are
manufactured and shipped in a physical form or via analogue waves, digital
media are broken down into intangible bits of information that are easier to
manipulate, distribute and reproduce via computer-mediated communication.**

42 Werkers et al. 2008, 43.
43 EICTA 2008.
* Boyle and Haynes 2003, 96.
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In case of analogue television, each individual frame of film or video is trans-
mitted, meaning that in order to broadcast the image each complete frame must
be redrawn on the screen. Whereas with digital technology only the changes
from frame to frame, are transmitted, allowing more information to be sent using
the same bandwidth.*’

Hence, the most significant impact of digitalisation is the immediate expansion
of capacity, effectively removing a limitation that existed in the analogue period.*®
A channel that used to carry a single analogue service can now carry up to seven
higher quality digital services by satellite, cable or four terrestrially broadcast
programmes.*” Thus, replacing analogue broadcasting with a system based on
digital techniques presents huge advantages in terms of efficient spectrum (or other
infrastructure) usage.*® Digital technology also offers new services, such as pay-
per-view, near-video-on-demand, electronic programme guides, interactive fea-
tures, etc. and improves picture and sound quality. Thanks to all these benefits, the
European Commission stressed, in its 12010 action plan,49 the crucial role of
digital services in the further development of the information society.’® Given that
new Information and Communication Technologies (ICT) might be a strong driver
for “reinforcing Europe’s cultural diversity by making our heritage and our
cultural creations available to a wider number of citizens”,”" the European
Commission is pushing citizens to go digital as soon as possible.

B. Convergence

In the past, there were clear boundaries between different services, each being
linked to their own specific infrastructure. On the one hand, broadcasting pro-
grammes were distributed via the air (terrestrial television), cable (cable televi-
sion) or satellite (satellite television) to the viewers. On the other hand, the
telecommunication network was used for private communication (telephony).>
Due to the digital evolution, these clear boundaries became increasingly blurred
and the telecommunications and broadcasting sectors are increasingly using the
same infrastructure technologies. In practice, all different services, whether voice,
data, sound or pictures, are no longer stuck to their “specialised” infrastructure,
but can now be transmitted over every network.> The phenomenon of all networks

4 Harrison and Woods 2007, 52.

46 Commission of the European Communities 1997, COM(97) 623, 3.

47 See e.g.: European Audiovisual Observatory 1999, 6-7.

48 Commission of the European Communities 2003, COM(2003) 541 final, 5.
4 Commission of the European Communities 2005, COM(2005) 229 final.

50 Evens et al. 2010.

51 Commission of the European Communities (2005). COM(2005) 229 final, 9.
2 Valcke 2004, 20.

33 See e.g.: Ibid. 75; Commission of the European Communities 1997, ii.
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being able to deliver any kind of service to any kind of platform is better known as
“convergence”.>*

Commissioner Reding stated that “mobile television is a key example of the
digital convergence between networks, devices and content” > As mobile oper-
ators are facing decreasing average revenue per user, due to intensified competi-
tion and regulatory interventions such as restricted termination tariffs and roaming
fees, mobile television acts as the latest cash cow opportunity to generate new
revenues. In doing so, mobile television challenges established business models by
providing an innovative distribution mechanism for content delivery in order to
reach new audiences or to target the traditional prime time audience at other times
of the day.’® Another example of convergence is the Internet, being able to
transport text, image, video and sound.”’

C. Interactivity

The next aspect of digitalisation is interactivity. Where traditional mass media
were about the one-way flow of information, new media incorporate the ability to
interact with the medium in a two-way or multilateral communication. Interactive
television blurs some of the boundaries between the so-called “lean back”-
experience of watching television and the “lean forward”-experience of personal
computing.”® Through interactivity, passive experiences will be transformed into
something infinitely richer and more compelling giving the user some influence on
the content. In practice, this usually means that, in one way or another, the system
presents the user with choices.’® In fact, Reding referred to this evolution as the
transition from “a passive “couch potato” attitude towards media, such as
traditional TV or Cinema, towards an interactive consumer attitude similarly to

blogging or chatting”.*°

D. User-Generated Content

In the past, only newspapers, radio operators and television operators were able to
communicate to the masses. However, the combination of cheap electronic devices

3% For more information on convergence, see: Commission of the European Communities 1997,
COM(97) 623.

35 Reding 2006b, SPEECH/06/157, 2.
56 IBM 2006, 1; Sédergard 2003; Urban 2007, 48.

37 Commission of the European Communities 1997, 3; Reding 2006a, b SPEECH, 2; losifidis
2002, 30.

% Boyle and Haynes 2003, 148.
% Feldman 1997, 13.
0" Reding 2006a, SPEECH, 3.
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linked to digital communication networks has resulted in the unprecedented
lowering of the threshold to media content production and consequently, the
blurring of the traditional allocation of tasks between producer and consumer.
Whereas, in the past, audiovisual content production was a privilege largely
attributed to a limited number of (professional) broadcasters (the production of
content was very expensive), at the moment, audiovisual content can be created
and distributed by anyone who has access to a camera (today even available in
mobile phones) and a connection to the Internet. This means that broadcasters have
lost their broadcasting monopoly and they are facing competition of viewers
themselves putting video extracts on the web.®' Time Magazine recognised this
power shift in the media by naming ‘you” as the Person of the Year in 2006.%

New communication technologies have clearly improved the abilities of indi-
viduals and groups to distribute the content they create and to redistribute content
produced by others.®® The content that is created in this way is referred to as “user-
generated-content”. As indicated by Valcke and Lenaerts, defining user-generated-
content is very difficult, because there is no officially accepted definition.
According to them, “user-generated-content is understood very broadly to include
all content put online by users, whether it was created by them or not”. It is,
however, worthwhile to note the difference between “user-generated-content” and
“user-created-content’. The latter is limited to content that was actually created by
users.®* The OECD, for example, defines user-created content as “a) content made
publicly available on the Internet; b) which reflects a certain amount of creative
effort; ¢) which is created outside of professional routines and practices”.®

The OECD argued that the rise of user-generated content could lead to “/...]
increased participation and increased diversity”®® and that it should be seen as
“an open platform enriching political and societal debates, diversity of opinion,
free flow of information and freedom of expression”.®’ Although user-generated
content can be very valuable, it also has its drawbacks. The Independent Study on
Indicators for Media Pluralism in the Member States, for example, emphasised that
user-generated content could produce benefits, but that it could also create
potential harm to pluralism (infra).®®

61 Werkers et al. 2008, 44.

%2 Time 2006.

63 ICRI et al. 2009a, 12.

% Valcke and Lenaerts 2010, 129.
% OECD 2007, 4.

6 Ibid. 5 and 35.

7 Ibid. 6.

8 ICRI et. al. 2009b, 9.
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2.3.1.3 Liberalisation

In the past, broadcasting services as well as telecommunication services were
characterised by monopolies. The standard structural form of broadcasting services
in Europe was traditionally that of a monopoly, granted under the argument that
some essential social, cultural and political interests would not be served by a
market based, competitive broadcast system. The results of these policies and a
limitation of the available spectrum resulted in a limited choice for viewers. The
emergence of new infrastructure means, such as cable and satellite, allowed new
players, other than the traditional public broadcasters, to enter the broadcasting
market. As a result of this evolution, Member States began authorising commer-
cially funded broadcasters to supplement public service broadcasters.®® In addi-
tion, telecommunications were seen as natural monopoly.”® One of the reasons
exclusive rights were granted was that telecommunications systems, and in par-
ticular telephony, were seen as a public service, fulfilling the important social
function of enabling people to communicate.”' However, as indicated by
Nikolinakos, this situation changed due to digitalisation, convergence and the
growing international and competitive character of the telecommunications sec-
tor.”” In order to increase the competitiveness of the European telecommunications
industry, the European Commission proposed opening the internal telecommuni-
cations market to competition by means of liberalisation and harmonisation
measures.

Hence, these recent policy developments towards liberalisation within the tele-
communications sector and breaking up the broadcasting monopolies have funda-
mentally reshaped the media landscape. Previously, distinct players entered each
other’s territories: telecom companies started to offer digital television services;
cable television operators started to offer voice and Internet services. Previously,
distinct markets have merged into a broad communications industry.

2.3.2 Sports/Media Complex in the Digital Media Landscape

2.3.2.1 Sports Clubs and Sports Organisations

Sports clubs and sports organisations themselves have discovered the opportunities
of new media to get in touch with their fans as well as to extract commercial
values from those new services. The clubs realised that, to keep up with all the new
trends and to intensify the relationship with the fans, they had to become a

% ICRI et al. 2009a, 14.
Larouche 2000, 29.

7! Nikolinakos 2006, 21.
2 Ibid.
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multimedia company themselves. Jakubowicz defined this trend as “disinterme-
diation”. This means that intermediaries, such as media organisations, are elimi-
nated. Anyone can offer information and other content to be directly accessed by
users and receivers. Hence, disintermediation allows sports (and other) entities to
become content providers and disseminators themselves, bypassing traditional
media and reaching out directly to the general public.”

The first step in bringing sports events, sports clubs and athletes closer to the
public is the creation of a club website containing news about the club, results,
team line-ups and so on. Additionally, the aim of these websites is to become a
meeting point for the fans offering them opportunities to communicate on a forum
with each other about issues such as the merits of different teams and players.”*
Given that the Internet is a visual platform, websites do not only offer text, but also
a variety of images. With the aid of improved bandwidth, the volume of photos
and video footage available on those websites has been increasing a lot.”> This
audiovisual material provides also another opportunity for clubs to attract adver-
tisers and make profit.”®

In order to connect with the public, clubs launched their own television or
online channels offering highlights of the matches, daily news, exclusive inter-
views with players and coaches, live coverage of reserve games and so on. An
early experiment was the launch of “MUTV” by Manchester United in 1998.
MUTYV was the first football television station to broadcast on a daily basis in order
to promote the identity and the image of the club. This example was followed by
other big clubs such as Barcelona with “Barca TV” and Real Madrid with “Real
Madrid TV”, as well as smaller clubs such as the Belgian team RSC Anderlecht
with “RSCA TV”.

Furthermore, it should be noted that a range of sports organisations are already
offering video footage of their sports free of charge via YouTube. YouTube has a
deal with different European football clubs such as AC Milan, Chelsea, Barcelona
and Real Madrid to offer content on their platform.”’

Finally, sports clubs and sports associations are not only active on traditional
television and Internet, but they have also discovered the opportunities of mobile
services. Mobile technologies represent an effective way to reach new consumers
and provide value-added components to dedicated consumers. Due to the almost
universal availability of mobile phones and the significant market penetration
worldwide, sports organisations can reach a large and often specifically targeted
audience.”® In addition to SMS, sports clubs are able to offer sports branded ring
tones, wallpapers, interactive games, match highlights, score updates, game

3 Jakubowicz 2009, 12 and 19.
4 Rowe 2004, 206.

7> Standing Committee on Environment, Communications and the Arts 2009, 12.
76 ENPA 2005, 2.

"7 BBC News 2007a.

78 Santomier and Costabiei 2010, 41.



20 2 Sports/Media Complex in the New Media Landscape

schedules, news flashes and breaking news via text messaging.”” With “MyMa-
drid”, Real Madrid even goes a step further. This mobile community provides to
all Real Madrid fans the possibility to buy tickets, to get all the information about
matches, the club as well as the players. The members of MyMadrid community
will also be able to chat with each other, to give their opinion about the matches
and take part in different sport events and contests.*

2.3.2.2 Media Companies

Not only sports clubs have become media entities. Media companies, being
producers of sports programmes, have in turn acquired controlling stakes in sports
organisations, being the providers of content.®' For example, Real Madrid is part-
owned by the Spanish telecommunications giant Telefonica and Paris St Germain
by Canal Plus.® This trend is often referred to as the “vertical integration strategy
in sport” or “Murdochisation”. “Murdochisation” can be defined as “a process by
which corporations primarily involved in mass media or communications appro-
priate and integrate into their own organizations sport clubs. In doing so, the
media groups gain access to and control of the competitive activities of the clubs,
which they can distribute through their network” .®> The key driver of this vertical
integration trend is to secure access to sports broadcasting rights.®* Therefore, the
increasing convergence between sports organisations and media conglomerates is
driving the sports/media complex to a new dimension, allowing media companies
to have exclusive access and closer control of broadcasting and merchandising
rights.®>

Still, it is argued that this vertical integration process is likely to decrease
broadcasting competitiveness, eliminate third parties and depress the fees for
broadcasting rights. This is the reason why the Monopolies and Mergers Com-
mission denied the takeover of Manchester United by BSkyB in 1999.%¢ According
to this Commission, the merger would damage competition among broadcasters
and would be detrimental to the wider interests of British football, because BSkyB
would have a natural advantage over competitors in the bidding contest, since a
proportion of its bid would return automatically to the company through the

7 Ibid.; Boyle 2004, 73-82.

80" Eufootball.biz, 2009.

81 Gratton and Solberg 2007, 95 and 97.
82 Silk 2004, 236.

83 Horne 2006, 49-50.

8 Gerrard 2004, 258.

85 Evens and Lefever 2011, 38.

86 For more information about this decision, see: Monopolies and Mergers Commission 1999;

Binmore and Harbord (2000). 142—144; Crowther 2000, 30-35; Cave and Crandall 2001, Hoehn
and Lancefield 2003, 564-565.
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football club.?” This is called a “toehold effect”. In practice, a toehold effect exists
when a bidder in an auction has an ownership stake in the property being sold and
that stake increases the bidders’ chances to win the auction, even when the
ownership stake is relatively small. Bidders with a toehold ownership stake have
an incentive to bid above the property value since part of the bid price would be
automatically reimbursed to the bidder through his ownership stake.®® As a result,
the England and Wales Premier League, for example, ruled that no media
company should be allowed to own a stake over 10 % in a football club.** In order
to protect the integrity of the sport, the UEFA furthermore stipulated a multi-
ownership rule. This rule entails that a company or individual cannot directly or
indirectly control more than one of the clubs participating in a UEFA club com-
petition (infra).”® National football associations too have rules preventing one
company or individual from having a controlling stake in two or more clubs
playing in the same competition.”’

2.3.2.3 Sponsors

New media have come to refer a different style of marketing where sport marketers
can communicate in novel ways with sports consumers (such as websites and
mobile phones). However, new media marketing means more than just using
up-to-date technology within a traditional marketing programme. It also refers to a
novel marketing approach that recognises the complex social and technological
world that sports consumers occupy. As indicated by Smith, new media marketing
must do more than just use new technology to be effective. The strategy also needs
to respond to the changing lifestyle and expectations of sports consumers.”> A
good example of this new way of marketing is the video featuring tennis star
Roger Federer who knocks off a can of a crew member’s head in true William Tell
style, while shooting an ad for Gillette. This video had the Internet buzzing about
the question whether his exploits were real or fake. The video has already been
viewed over a million times, and we are still waiting for the Gillette commercial
they were actually shooting...”?

87 Dobson and Goddard 2001, 84-85.

8 Gerrard 2004, 262-263.

89" Ofcom 2007, 24.

%0 Rapid Press Releases 2002, IP/02/942.

°l Cave and Crandall 2001, 22.

2 Smith 2008, 259-261.

% See e.g.: The Daily Telegraph 2010; YouTube 2010.
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2.3.2.4 Public: Fans

The sports/media complex has been altered forever by new digital media, but so
has the role of the sports audience. Currently, the public is afforded the opportunity
to produce their own sports content and distribute it on the World Wide Web
(supra). The new media technologies have offered the public (including the
athletes themselves) the opportunity to run their personal blogs to report and
express their personal opinion on sports events. They sometimes illustrate their
texts with pictures or videos, images of the game or images of the atmosphere, for
example, taken at the scene.”* Individuals now have a place next to traditional
producers of sports content in the digital sports landscape.”

However, as the saying goes, “all that glisters is not gold”. In fact, the Internet
not only provides interesting original online creative content generated by new
actors, it is also swarming with illegal and harmful content that infringes the rights
of others. One of the problems that has been given much media attention is the fact
that sports events (in all formats: text, audiovisual, radio, webcast, etc.), being
covered by exclusive media licensing agreements, are now on a large scale copied
by fans without the authorisation of the rights holders involved.”® Therefore, the
Premier League decided to sue YouTube, for posting user-generated videos that
infringe exclusive deals with other media operators.”” Both Viacom and the
Premier League lost the case in first instance. According to the US Court,
YouTube is not infringing copyright when the public is posting unauthorised
videos to the site. YouTube only becomes liable for infringement when it does not
immediately remove videos from its website once it has been told that these videos
infringe specific copyrights.”® During the Beijing Games in 2008, the International
Olympic Committee (IOC) requested the Swedish authorities for the removal of
copyrighted Olympics content illegally stored on the peer-to-peer network Pirate
Bay.”” In June 2011, The Times obtained information that Apple wants to stop
iPhone users from filming live events, such as sports events or concerts, with their
smartphone. According to The Times, Apple is developing software that will sense
when a smartphone user is trying to record a live event. Sensors would auto-
matically instruct the iPhone to shut down its camera function. Other features, such
as texting and making calls, would still work.'® According to The Times, the
development of this software is seen as an attempt to protect the exclusive rights
holders.'""

9% Werkers et al. 2008, 43.

5 Mahan and McDaniel 2006, 429; Rowe 1999, 168.
% Werkers et al. 2008, 45.

7 See e.g.: BBC News 2007b.

United States District Court 2010.

9 Newton 2008.

100 Dajly Mail 2011.

101 News.com.au 2011.
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Fig. 2.3 Sports/media complex in the digital media market

However, during the 2006 FIFA World Cup, one of the new media innovations
was the involvement of the public in user-generated content, which included
participation and involvement through self-production of videos and pictures.'*
Furthermore, Santomier and Costabiei argued that, from a content distribution
perspective, sports organisations should develop a strategy for integrating appro-
priately selected user-generated content with traditional sports content. In partic-
ular, sports organisations will determine which content will be made available via
digital feeds to the public offering the latter the possibility to create their own
services, such as a video or a blog.103

The evolution that users have taken up the role of creator and distributor of
content created new opportunities for citizens to exercise their right to freedom of
expression and information by recording and distributing information and video
fragments of important events on the one hand, but, on the other hand, the
opportunity for citizens to violate the exclusive rights of broadcasters who offer the
events.'”

2.3.3 Sports/Media Complex in the Digital Media Landscape:
Summary

Figure 2.3 shows the intertwined relationship of the different stakeholders of the
sports/media complex in the digital media market:

This figure reflects the new reality that everybody can or has become content
producer. Not only media organisations are interested in broadcasting sports
events, commercial organisations, the public and the sports organisations too are
offered the possibility to produce their own sports content. As a result, new
conflicting interests have emerged in this changed media landscape. Sports content
is now wanted more than ever. For example, supporters who use digital cameras or

192" Santomier and Costabiei 2010, 43.
103 Thid. 47.
104 Werkers et al. 2008, 44.
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Fig. 2.4 Sports/media complex and the value chain of the digital media sector

smartphones during games and upload content may violate exclusive contracts
which sports organisations have agreed upon.'®® In fact, this is actually the main
fear of the sports organisations wanting to guarantee that only the rights holding
broadcasters could cover the sports event. Naturally, the sports content would be
devaluated without this exclusivity and this would of course result in lower prices
for the broadcasting rights. However, as indicated above, some sports organisa-
tions have embraced the opportunities created by user-generated content. They
realised that user-generated content could create opportunities apart from threats.
In fact, user-generated content could reach new fans leading to an increased
interest in their sport. Furthermore, given that sports organisations can take over
the role of multimedia companies themselves, they can eliminate media organi-
sations as the main and only source of sports coverage and can directly reach out to
the public. It is, however, important that these new content providers recognise
that broadcasting, editing and generating sports content does have legal conse-
quences which need to be taken into account. Depending on the role they will fulfil
(audiovisual media service provider, e-publisher or platform provider), media
obligations and risk of liability will be different.'°® Given that the old and tradi-
tional balance between the public, media organisations, commercial organisations

105 1 efever and Werkers 2010, 217.

19 Eor more information about the new media players and their new obligations, see: Lefever
and Werkers 2010, 214-219.
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and sports organisations is under pressure, the question rises how the legislator
should deal with these new evolutions in order to enhance new media operators’
access and the public’s access to live sports content. This will be discussed in the
following Parts.

Figure 2.4 reflects how the sports/media complex can be integrated in the value
chain of the digital media sector. The main difference with the analogue value
chain is that the public is included as a media provider and thus, that user-gen-
erated content is put on the same level as professional media.
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Chapter 3
Specificity of Sport: The Important Role
of Sport in Society

3.1 Introduction

As indicated by, for example, Reding, sport is characterised by a dual nature: sport
embraces both an economic and a societal dimension or function.' In this chapter,
we will take a closer look at both dimensions of sport. In doing so, the importance
of sport in our society will be discussed in-depth. The latter is needed, because this
analysis will play an important role in this chapter when dealing with the question
of whether States should guarantee access to sports coverage under Article 10 of
the European Convention on Human Rights.

3.2 Economic Dimension of Sport

Over the years, sport has become much more than just a game or winning medals.
The sports sector has transformed into an important economic activity and became
big business. The cost of becoming an official sponsor of a team or major sports
events is higher than ever before (supra), the value of sports broadcasting rights
has increased sharply (supra) and the same goes for the transfer fees and salaries of
professional athletes. The vast amount of money flowing into sports due to pro-
fessionalisation and commercialisation demonstrates that sport has, transformed
into an important economic sphere. In 2011, the global sports market was valued at
$118.7 billion.”

Although sports government bodies often have argued that, due to its legal
autonomy, law and sport are two different worlds, the European Court of Justice

! Reding 2002, SPEECH/02/440.
2 PricewaterhouseCoopers 2011, 4.
* See e.g., Chappelet 2010.
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32 3 Specificity of Sport

has already established in the 1970s that sport is subject to Community law, insofar
as it constitutes an economic activity within the meaning of Article 2 of the EC
Treaty. Article 2 of the EC Treaty stated the following: “the Union shall set itself
the following objectives: to promote economic and social progress and a high level
of employment and to achieve balanced and sustainable development, in particular
through the creation of an area without internal frontiers, through the strength-
ening of economic and social cohesion and through the establishment of economic
and monetary union, ultimately including a single currency in accordance with the
provisions of this Treaty”. This Article is repealed by the Lisbon Treaty and is
replaced, in substance, by Article 3 of the Treaty on European Union.*

The principle that sport is subject to Community law, insofar as it constitutes an
economic activity was enunciated for the first time in the Walrave case.” In para 8
of the Walrave case, the European Court of Justice stated that “Community law
does not apply to rules of ‘purely sporting interest’ which as such has nothing to
do with an economic activity”. Over the years, this principle is affirmed and
reiterated in different cases such as Dona case,6 Bosman case,’ Deliege case® and
Lehtonen case.” According to Blanpain, it is self-evident that the law is applicable
to sport, like any other activity, and that sports organisers, like everyone else, have
to follow the law.'®

Although those first cases stating that sport could be subject to Community law
were decided on the basis of the freedom of movement of persons, services and
capital, it has also long been established by the European Commission and the
Community Courts that economic activities in the context of sport do fall within
the scope of EU competition law, notably Articles 101 (restrictive agreements
between undertakings) and 102 (abuse of a dominant position) of the Treaty on the
Functioning of the European Union (hereafter: TFEU).'"'* The latter has been
explicligtl%i1 confirmed by the European Court of Justice in the Meca Medina case in
2006."

4 Consolidated version of the Treaty on European Union. OJ (2008). C 115/13.

3 CJ, Walrave and Koch v. Union Cycliste Internationale, para 4.

§ CJ, Dona v Mantero, para 12.
CJ, Union Royale Belge des Sociétés de Football Association ASLB v. Jean Marc Bosman,
para 73 (1995) (hereafter Bosman case).

8 CJ, Christelle Deliege v Ligue Francophone de Judo et Disciplines ASBL and others, para 41.

7

® CJ, Jyri Lehtonen and Castors Canada Dry Namur-Braine ASBL v Fédération royale belge des
sociétés de basketball ASBL (FRBSB), para 32.

10 Blanpain 2008, 2.

' Consolidated version of the Treaty on the Functioning of the European Union. OJ (2008) C
115/47.

12 Commission of the European Communities 2007, SEC(2007) 935, 63.

13 GC, David Meca-Medina and Igor Majcen v. Commission of the European Communities
(2004) (hereafter: GC, Meca Medina case); CJ, David Meca-Medina and Igor Majcen v.
Commission of the European Communities (2006) (hereafter: CJ, Meca Medina case).

14 Commission of the European Communities 2007, SEC(2007) 935, 35.
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Before the Meca Medina landmark decision, the European Commission, when
applying competition rules in the sports sector, drew a dividing line between, on
the one hand, ‘purely sporting’ rules, i.e. sporting rules that are necessary for its
organisation or for the organisation of competitions, such as the length of a match,
the size of a ball, etc., and, on the other hand, economic activities generated by
sports, such as the sale and acquisition of sports broadcasting rights. The European
Commission specified those two levels of activity as follows: “the sporting activity
strictly speaking, which fulfils a social, integrating and cultural role that must be
preserved and to which in theory the competition rules of the EC Treaty do not
apply”, and “a series of economic activities generated by the sporting activity to
which the competition rules of the EC Treaty apply”."> In 2006, in its first ever
ruling on the application of European competition law to sport, the European Court
of Justice rejected this long accepted dichotomy. The European Court of Justice
stated that “it is apparent that the mere fact that a rule is purely sporting in nature
does not have the effect of removing from the scope of the Treaty the person
engaging in the activity governed by that rule or the body which has laid it
down”.'® The European Court of Justice further clarified that “even if those rules
do not constitute restrictions on freedom of movement because they concern
questions of purely sporting interest and, as such, have nothing to do with eco-
nomic activity, that fact means neither that the sporting activity in question nec-
essarily falls outside the scope of Articles 81 EC and 82 EC nor that the rules do
not satisfy the specific requirements of those articles”."” This implies that no
categories of sporting activities are a priori excluded from the application of
Articles 101 and 102 of the TFEU. Instead, it must be determined on a case-by-
case basis whether the specific requirements of Articles 101 and 102 of the TFEU
are met, irrespective of the alleged “purely sporting” nature of the rule (infra).'®
Moreover, the European Court of Justice ruled that “in holding that rules could
thus be excluded straightaway from the scope of those Articles solely on the
ground that they were regarded as purely sporting with regard to the application
of Articles 39 EC and 49 EC, without any need to determine first whether the rules
fulfilled the specific requirements of Articles 81 EC and 82 EC, [...] the Court of
First Instance made an error of law”."

This ruling also contains a methodology of applying competition law to
organisational sporting rules. The European Court of Justice spelled out that
competition rules cannot be assessed in abstract.”” In assessing the compatibility of
a specific rule with competition law account should be taken of “the overall
context in which the decision of the association of undertakings was taken or

!5 Rapid Press Releases 1999, 2.
CJ, Meca Medina case, para 27.
'7" Ibid., para 31.

Kienappel and Stein, 7.

CJ, Meca Medina case, para 33.
20 Ibid., para 42.
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produces its effects and, more specifically, of its objectives. It has then to be
considered whether the consequential effects restrictive of competition are
inherent in the pursuit of those objectives [...] and are proportionate to them” '
When the European Court of Justice applied these principles in the Meca Medina
case, it indicated that “anti-doping rules at issue and the magnitude of the pen-
alties applicable if they are breached are capable of producing adverse effects on
competition because they could [...] result in an athlete’s unwarranted exclusion
from sporting events”.** However, the general objective of anti-doping rules is to
combat doping in order for competitive sport to be conducted fairly with equal
chances for athletes, to protect athletes’ health, the integrity and objectivity of
competitive sport and ethical values in sport.”® Furthermore, the restrictions
caused by the anti-doping rules, in particular as a result of penalties, were con-
sidered to be inherent in the organisation and proper conduct of competitive
sport.”* Finally, the European Court of Justice carried out a proportionality test
examining whether the rules went beyond what is necessary to achieve those
objectives as regards (i) the threshold for the banned substance in question and (ii)
the severity of the penalties. It failed to identify such disproportionate effects.”

This decision has provoked a lot of (negative) reactions from the sports sector.
Gianni Infantino, the Director Legal Affairs of UEFA, for example, has qualified
this decision as a ‘Pandora box’. According to him “it seems that in most cases
‘sporting activity’ will be deemed to fall under the Treaty. On the other hand,
many sports rules can be described as representing conditions for ‘engaging in’
sport. Probably, only the rules concerning the size of the ball or the kind of
advertisement allowed on the kit will outside the scope” *° However, the European
Commission stressed that this decision is of paramount importance for the
application of competition law to the sports sector. This judgment, containing an
authoritative interpretation of the anti-trust provisions in the context of organisa-
tional sporting rules by the European Court of Justice, represents a significant
contribution to legal certainty in this area.”’

3.3 Societal Dimension of Sport

Sport is more than an economic business. Sport is also characterised by a societal
dimension fulfilling an important and vital role in our society. The European Court
of Justice emphasised that sporting activities, and in particular football, are of

2! Ibid.
2 -
Ibid., para 47.
23 Ibid., para 43; Commission of the European Communities 2007, SEC(2007) 935, 37.

CJ, Meca Medina case, paras 44-45; Commission of the European Communities 2007,
SEC(2007) 935, 37.

25 CJ, Meca Medina case, paras 47-55.
26 Infantino 2006, 5-6.
27 Commission of the European Communities 2007, SEC(2007) 935, 35.
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“considerable social importance”.*® These societal sports features and qualities
are often referred to as the ‘specificity of sport’.

3.3.1 Specificity of Sport: Introduction

It is often recognised that sport brings people together, regardless of their age or
social origin. Due to its capacity to reach out to everybody, the European insti-
tutions have attributed different functions that sport has in our society: a health-
promotion role, an educational role, a social role, a recreational role and a cultural
role.?” First, sport can perform an educational function giving a view of values in
life, such as competitiveness and fair play. Second, sport offers an opportunity to
improve people’s health and it is an effective means of combating certain illnesses.
Third, sport is a tool to combat racism, discrimination, violence and to promote a
more open and tolerant society. In other words, sport provides a ground for social
inclusion. Fourth, sport gives people an additional opportunity to put down roots,
to integrate better and to create a sense of belonging. And finally, sporting
activities are important leisure occupations and provide personal and collective
entertainment.*” In the Opinion of the Committee of the Regions on ‘Equal
opportunities and sport’,*! Tarschys, a former Secretary-General Council of
Europe, was quoted saying that “the hidden face of sport is the thousands of
enthusiasts who find in their football, rowing, athletics and rock-climbing clubs, a
place for meeting and exchange, but above all the training ground for community
life. In this microcosm, people learn to take responsibility, to follow rules, to
accept one another, to look for consensus, to take on democracy. Seen from this
angle, sport is par excellence the ideal school for democracy”. Hence, in other
words, as indicated by the European Commission, “sport is a suitable tool for
promoting a more inclusive society and for combating intolerance, racism, vio-
lence, alcohol and drug abuse; sport can also assist in the integration of people
excluded from the labour market” >*

As indicated in the White Paper on Sport, active citizenship, for example, could
be promoted through sport and its values. According to the European Commission,
participation in a team, principles such as fair-play, compliance with the rules of
the game, respect for others, solidarity and discipline could reinforce active citi-
zenship.>* In the 2004 Eurobarometer, the European Union citizens indicated that
team spirit is a value that is promoted the most by sport. Team spirit is followed by

2
8 Bosman case, para 106.

29 European Commission 1998, 5-6; Commission of the European Communities 2007,
SEC(2007) 935, 7-8.

30 European Commission 1998, 5-6.
31 Committee of the Regions 2007.
2 European Commission 1998, 6.

33 Commission of the European Communities 2007, SEC(2007) 935, 16; Commission of the
European Communities 2007, COM (2007) 391 final, 7.
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discipline, friendship, effort, self-control, fair play.34 According to Blatter, for
example, “FIFA’s Fair Play campaign involves much more than simply promoting
fair play on the pitch during a competition. FIFA is committed to encouraging fair
play in society too, beginning with our future—with children” >

Furthermore, sport could create social cohesion. As indicated above, the
European institutions have recognised that sport plays an important role in
bringing people together (supra). In the literature, many authors have also indi-
cated that sport has the ability to promote a shared sense of belonging. Bodin,
Robene & Héas, for example, pointed out that “sport [...] brings people together
and allows them to relate to one another”.*® Parrish noted that sport often could be
seen as a tool for social inclusion.”” According to Goldlust, the social significance
of sports events lies in their capability of creating a sense of communality.*® In
other words, some sports events have the ability to appeal both to the committed
sports fan and the viewer who becomes interested for reasons of an ideological
nature, connected with national pride and identification with a wider collective
experience.”® Sports events can bring people together in different ways. They
create the possibility for people to share their experience with other people. Instead
of watching a major sports event alone, everybody is gathered around the televi-
sion set at home or in the pub. Hence, such an event brings people together and
stimulates conversations for days after the event with friends, at the office and even
with strangers.*® Furthermore, after winning an important game, people come out
into the streets and celebrate the victory together creating a feeling of togetherness
and solidarity. Moreover, journalists address their audience in terms of national
belongingness, referring to “our” chances, “we” won and celebrating “a great day
for our country”.*!

Additionally, according to Rowe and Bernstein, in countries divided by class,
gender, ethnic, religious, regional and other means of identification, there are few
opportunities for the citizens of a nation to develop a strong sense of collective
consciousness of being one. However, international sporting events provide an
opportunity for people to experience that exclusive sense of belonging to their
“imagined community”.42 For example, in 1998, France won the FIFA World Cup
with half the team composed of African born players. This multi-ethnic team was

. . . . .. 3
said to symbolise a new, more inclusive definition of “Frenchness” * The same

34 European Commission 2004, 7.

35 FIFA 2010.

36 Bodin et al. 2005, 17.

37 Parrish et al. 2010, 46.

3 Goldlust 1987, 129.

3 Boyle and Haynes 2000, 68.

40" Gratton and Solberg 2007, 173.
4l Whannel 1992, 136.

42 Rowe 2004, Bernstein 2007, 653.
43 Boyle and Haynes 2000, 159.
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goes for the Belgian citizens. The year 2008 was characterised by a governmental
crisis in Belgium due to the dissensions between the northern and the southern part
of Belgium. However, during the Beijing Olympics, the citizens felt a sense of
belonging when the Belgian women took the Women’s 4 x 100 m silver medal.
Journalists considered this victory and medal as a proof of a united Belgium:
“Four girls: north, south, black, white, Flemish, French, laughing, crying, and
friendship. A mix of Belgium 2008” .** Boardman and Hargreaves-Heap referred to
this as the “positive social network externalities” of the broadcasting of sports
events.*” Given that sport could create a feeling of togetherness and participation,
it could also contribute to more integrated societies.*® In the 2004 Eurobarometer,
73 % of the European Union citizens view sport as a means of promoting the
integration of immigrant populations.*’ Based on this observation, it can be argued
that guaranteeing the public’s access to live and full sports content is important for
the development of our democratic society and the individual citizens (supra).
Furthermore, the European institutions and literature have granted sport an
important role in fostering a national identity.*® However, the link between sport
and national identity is questioned by some authors. The question that is often
raised is whether sport can still create a national identity when local competitions
are populated by foreign players and international teams by diasporas that return
home for a few matches a year.49 The same question is also raised by Bairner: “fo
what extent is the linkage between sport and national identity likely to be weak-
ened as a result of major transformations in global society?”.*® In other words, in
the past, the clubs in the leading national leagues were traditionally composed of
fellow nationals and locally developed players. Hence, they were connected with
the communities in which their fans lived. Now, players move from one club to
another creating a difficulty for fans to feel identified with their club and players.
According to Roche, however, the symbolic identifications of local fans with these
“new” clubs seem to have often, ironically, intensified in spite of this. This is
partly because the characters of the leagues that clubs are competing in are
changing. In the past, clubs were competing in national leagues, and, thus, rep-
resenting the locality to the nation, while the leading clubs are now also competing
in competitions such as UEFA’s Champions League. In such a European-level
super-league, clubs represent both their locality and also their nation, on the
European stage.’' Furthermore, Mandelzis and Bernstein doubted whether this
feeling of being one would last forever. For example, when Hapoel Bnei Sakhnin,

4 Sporza 2008; Le Soir 2008.
45 Boardman and Hargreaves-Heap 1999, 168.
46 Commission of the European Communities 2007, COM (2007) 391 final, 7.
47 European Commission 2004, 8.

4 See e.g. Harrison and Woods 2007, 9; EU Sport Forum 2010, 3; Parrish et al. 2010, 46.
49 Miller et al. 2001, 43.

30 Bairner 2001, 1.

3! For more information, see: Roche 2001, 89-90; Hundley and Billings 2010.
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a football club representing an Arab town, won the Israeli State Cup in 2004, this
success was seen as a symbol for a new Israel. Although this victory provided a
“ray of light” and a “sign” of hope in the Israeli political conflict, in the end, it did
not change anything for the Arab minority in Israel.>

In the workshop report about the social function of sport, it was indicated that
both active and passive sport participation can contribute to the social function of
sport.” Active sports participation refers to physical participation in sport. It is
mostly seen as a source of fun and entertainment, but it can also contribute to
personal growth and (inter)personal skills, encourage team building, etc. (supra).
In other words, active sports participation plays an important role in the creation of
social cohesion. Passive sports participation includes watching sports events on
television and talking about the events and it can also contribute to bring people
together and to create social inclusion. As indicated by different authors, a nec-
essary precondition for the achievement of these social goals is that sport would be
available and affordable to all citizens.>* In other words, the importance of live and
full sports coverage on free-to-air television (infra) may not be underestimated
when dealing with the social function of sport. According to losifidis and Smith,
unlike pay-television, free-to-air broadcasters are uniquely placed to maximise the
social and cultural value attached to sport.55 Furthermore, one should realise that
sports on television could also have a positive effect on the active participation of
the youth. Especially youth participation in sport is driven by watching profes-
sionals during the World Cup, Tour de France or the Olympic Games. In Belgium,
for example, Kim Clijsters and Tom Boonen were an inspiration for children to
engage in playing sport, because they want to become the new Kim Clijsters or
Tom Boonen. As a result, thanks to the success of Boonen and Clijsters, both
cycling and tennis organisations attracted more members.

However, sports organisations do not always support the idea that their sport
should be broadcast on free-to-air television (infra). Nevertheless, they should
understand that when they refer to the societal role of sport in order to get reduced
VAT rates or public funding (infra), this argument cuts at both sides and, thus, that
it also should be taken into account when dealing with live sports coverage on
free-to-air television. Given that sport plays an important societal role in our
society and is crucial to the well-being of our society, financial support of gov-
ernments is accepted. As indicated by the European Commission, “[t]he vast
majority of sporting activities takes place in non-profit-making structures, many of
which depend on public support to provide access to sporting activities to all
citizens in a discrimination-free environment”.>® In the accompanying document
to the White Paper on Sport, the European Commission accepts public financial

52 Mandelzis and Bernstein 2010.

53 Van Bottenburg and Van Sterkenburg 2005, 3.

34 See e.g., losifidis and Smith 2011; Harrison and Woods 2007, 9.

%3 Tosifidis and Smith 2011.

56 Commission of the European Communities 2007, SEC(2007) 935, 27.
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support for sport as long as it is provided within the limits imposed by Community
law. This accompanying document includes an overview of the different forms
public support for sport can take: direct subsidies from public budgets, subsidies
from fully or partly state-owned gambling operators, or direct revenues resulting
from a licence to provide gambling services, special tax rates, loans with lower
interest rates, public financing of sport facilities, payment for the construction or
renovation of sport facilities by the local council, etc.”’ In the field of indirect
taxation, the EU’s VAT Directive™ provides the possibility for Member States to
exempt certain sport-related services and, where exemption does not apply, the
possibility to apply reduced rates in some cases.”” In this regard, the European
Commission has indicated that the question of allowing a Member State to avoid a
VAT bill for a given sports event, such as the World Cup and Olympic Games, is a
recurrent issue.®” To host the FIFA World Cup, the governments are contractually
obliged, as part of the host country agreement, to pass laws which exempted FIFA
from VAT and corporation tax. In other words, the host countries should guarantee
that the entire World Cup event should be free of tax for FIFA.®!' In order to host
the 2018 FIFA World Cup in Holland and Belgium, the Dutch Government
accepted that FIFA and FIFA Subsidiaries could benefit from a full tax exemption.
The Government Guarantee No. 3 Document explicitly states that “the exemption
[...] shall encompass all revenues, profits, income, expenses, costs, investments
and any and all kind of payments, in cash or otherwise [...]”.°> However, some
Belgian political parties objected to the strict conditions imposed by FIFA for
organising the 2018 World Cup. The spokesman of the Holland Belgium Bid
replied that no laws or rules should be amended and that international tax law
should be respected.®® Because sport is characterised by an important societal
function, in Belgium, sports clubs can recover 80% of the advance tax payment.®
However, in April 2011, five football clubs of the Belgian Pro League announced
that they would sell their broadcasting rights separately from the other 11 clubs of
the Pro League. The Belgian member of the European Parliament Belet, advo-
cating the collective selling of sports broadcasting rights in the Report on the
future of professional football in Europe,®’ threatened that these five football clubs

57 Ibid., 26-217.

58 Council Directive of 28 November 2006 on the Common System of Value Added Tax, 2006/
112/EC. OJ (2006) L 347/1.

5 Commission of the European Communities 2007, COM (2007) 391 final, 12.

60 Commission of the European Communities 2007, SEC(2007) 935, 30.

61 See e.g., BBC News Business 2010; Guardian 2010.

2 Rijksoverheid 2010.

63 See e.g., Het Nieuwsblad 2010.

64 Tax regime for paid athletes Act of 4 May 2007; Royal Decree of 20 December 2007.
5 European parliament 2007, A6-0036/2007.
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would lose this tax advantage when they sold their broadcasting rights
individually.®®

Admittedly, there can also be a dark side to sports and, thus, the foregoing
should be read with some caution. For example, sport is often associated with
hooliganism.®” Following the exit from the competition of their team, hooligans
damage property and infrastructure or stone buses transporting rival fans. Or even
worse, they start fighting with the police force or rival fans or become aggressive
against passers-by who have no connection with the match.® Furthermore, the
sports sector is often being criticised over doping. Due to the increasing pressure
for athletes to improve their performances, they start taking prohibited sub-
stances.®” Furthermore, as indicated by Chalip, sport does not only unite people
but it can also have negative consequences exacerbating ethnic or cross-national
tensions.’” In this regard, different studies have analysed the English media cov-
erage of the EURO 1996 and, in particular, the match of the English national team
against the German national team. They came to the same conclusion: aggressive
and anti-Germany xenophobia language was used by the English press.”' Or
during important sports events, attempts are sometimes made to use these events to
express sub-nationalist identities. For example, the 1976 Olympic Games in
Montreal and the 1992 Olympic Games in Barcelona, respectively for Quebec and
Catalan nationalists, were an opportunity to cohere around sport against their host
states.”* Or during the FIFA World Cup, Catalan football fans wear the jersey of
the national selection but they attach their regional flag to the Spanish flag or
English football fans try to symbolise the non-existent English nation by the flag of
St. George.”* Finally, in sport and football in particular, homophobia is still a
widespread phenomenon.”* As indicated by Anderson, sport remains so homo-
phobic that many athletes are convinced that the hyper masculinity exhibited in
sports nullifies the possibility of gays even existing in their sport.”> However, a
recent study of Anderson indicated a decline of homophobia in sport.”® A 2009
survey, issued by Sport/Voetbalmagazine and sent out to all Belgian professional
football players, revealed that 67.8% of these players even believes that there is no
place for gay men in football.”” In the sports world, racism, in terms of limited
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work opportunities, verbal abuse and harassment, is a reality too.”® As indicated by
Gardiner, “[r]acism has been a part of sport as long as sport has been played”.”

Nevertheless, these arguments can again be put into perspective. In 1999, the
first European anti-racist football network, “Football Against Racism in Europe—
FARE”, was founded. As indicated by the European Commission, more than 40
different organisations including anti-racist sport projects, fan clubs, players’
unions, football associations and ethnic minority groups from different European
countries affirmed their commitment to fight all forms of discrimination in foot-
ball.*® Pillay, United Nations High Commissioner for Human Rights, stated that
“fear, intolerance and xenophobia can all be combated with diametrically
opposed values of fair play and cooperation that are so central to team sports such
as football”. According to her, the clear message of the football World Cup in
South Africa should be that there is no place for racism and intolerance in sport.®’
In fact, FIFA used the quarter final matches of the World Cup in South Africa to
make an unequivocal statement against racism to millions of people around the
world. Each team captain read a declaration encouraging players, officials and fans
around the world to say “no” to any and all forms of racism. Additionally, teams
and match officials were standing behind a banner displaying the unequivocal
message “Say no to racism”. According to Blatter, it is part of the social
responsibility of FIFA to use the World Cup competition to raise awareness of the
pressing social issues, such as racism.®* Previous World Cups were also charac-
terised by FIFA’s fight against racism.®?

3.3.2 Specificity of Sport Before the Lisbon Treaty

In the Treaty of Rome (“EC Treaty”), which formed the basis for the establish-
ment of the European Economic Community, sport was not included within its
competence. Back then, sport was no high priority on the European political
agenda, because it was seen as an activity mainly practiced by amateurs, being a
leisure-time activity.** As a result, the EC Treaty did not contain any reference to
the specificity of sport. Despite the absence of a designated competence with
regard to sport in the EC Treaty and although the European institutions may act
only within the limits of the competences conferred upon it by the Treaties, the
Community institutions have taken several actions in the field of sport in the past.
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This book, however, will only focus on those actions taken by the institutions
dealing with access to sports coverage.

However, in other documents, the specificity of sport has been recognised.
During the 1980s—1990s, the cultural and social function of sport came to the
foreground. In 1985, the importance of sport to contribute to the development of a
European identity and a sense of belonging was acknowledged in Adonnino’s
Report “A People’s Europe”.® In September 1998, the European Commission
issued a working paper in which it explicitly identified the five functions of sport
(supra).®® In 1997, the Declaration on Sport,*” accompanying the Amsterdam
Treaty pointed out the following: “The Conference emphasises the social signif-
icance of sport, in particular its role in forging identity and bringing people
together. The Conference therefore calls on the bodies of the European Union to
listen to sports associations when important questions affecting sport are at issue.
In this connection, special consideration should be given to the particular char-
acteristics of amateur sport”. The declaration on the specific characteristics of
sport and its social function in Europe of which account should be taken in
implementing common policies, better known as the Nice Declaration on Sport,
stressed that “[e]ven though not having any direct powers in this area, the
Community must, in its action under the various Treaty provisions, take account of
the social, educational and cultural functions inherent in sport and making it
special, in order that the code of ethics and the solidarity essential to the pres-
ervation of its social role may be respected and nurtured”.®® The specificity of
sport has also been recognised in the 2007 White Paper on Sport: “the case law of
the European courts and decisions of the European Commission show that the
specificity of sport has been recognised and taken into account”.®® In its
accompanying document to the White Paper on Sport, the European Commission
stressed that “Community Courts and the Commission have consistently taken into
consideration the particular characteristics of sport setting it apart from other
economic activities that are frequently referred to as the ‘specificity of sport’ >
Although the European Commission affirmed that “in line with established case
law, the specificity of sport will continue to be recognised”, it underlined that
“[the specificity of sport] cannot be construed so as to justify a general exemption

from the application of EU law”.”"
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3.3.3 Specificity of Sport After the Lisbon Treaty

3.3.3.1 Article 165 of the TFEU

The Treaty establishing a Constitution for Europe’” of 2004 contained the first
legal basis for actions in the sports field: Article I-17 and III-282. During the
process of ratification of this Treaty by the Member States, however, French and
Dutch voters rejected this Treaty in different referenda, hindering the adoption of
this Treaty. The sports competence was nevertheless retained in the 2007 (Reform)
Treaty of Lisbon.”® With the entry into force of the Lisbon Treaty on 1 December
2009, for the first time in European history, sport was integrated in the primary law
of the EU and the specificity of sport was officially recognised in the Treaty.
Article 165 of the TFEU states:

[...] the Union shall contribute to the promotion of European sporting issues, while taking
account of the specific nature of sport, its structures based on voluntary activity and its
social and educational function. Union action shall be aimed at: developing the European
dimension in sport, by promoting fairness and openness in sporting competitions and
cooperation between bodies responsible for sports, and by protecting the physical
and moral integrity of sportsmen and sportswomen, especially the youngest sportsmen and
sportswomen. The Union and the Member States shall foster cooperation with third
countries and the competent international organisations in the field of education and sport,
in particular the Council of Europe. In order to contribute to the achievement of the
objectives referred to in this Article: the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, after consulting the Economic and
Social Committee and the Committee of the Regions, shall adopt incentive measures,
excluding any harmonisation of the laws and regulations of the Member States—the
Council, on a proposal from the Commission, shall adopt recommendations.

Article 6 of the TFEU states that the “Union shall have competence to carry out
actions to support, coordinate or supplement the actions of the Member States. The
areas of such action shall, at European level, be: [...] sport”. In other words,
Article 165 of the TFEU makes sport part of the coordinating, complementary and
supporting action competences of the EU giving the EU the power to adopt soft
law in the field of sport.”* Although Blatter has welcomed the recognition of the
specificity of sport in this Article,” others argue that, since the European Union
will not have a power to harmonise, the importance of the introduction of this
Article in the Treaty should not be overestimated.”® Given that any harmonisation
of the Member States’ laws and regulations is explicitly prohibited, Van den
Bogaert and Vermeersch, for example, argued that the role of the Union in the field
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of sport will remain limited and that competence in this context would rest pri-
marily with the Member States and the sporting federations.”” They also stated
that, given that the introduction of this sports provision would not bring about
major changes in the EU approach to sport in the near future, i.e. the application of
the competition law rules and the free movement provisions would proceed, the
importance of such an Article would be partially symbolical, legitimising Com-
munity action already taken in the field of sport.”® Nevertheless, those two authors
regretted the total exclusion of harmonising measures. According to Van den
Bogaert and Vermeersch, it could be possible that harmonisation at supranational
level might actually be the solution to a particular problem without those actions
automatically being in contradiction with the EU limited competence in sporting
affairs. In the fight against doping, for example, the Union could arguably fulfil a
useful complementary role by providing a legal framework for the uniform
implementation in all Member States of arrangements agreed upon at international
level (e.g. within the World Anti-Doping Agency).”

Hendrickx added that, in principle, the incentive measures that could be taken
do not exclude certain forms of regulation and could, therefore, be confined with
legally binding acts.'® Likewise, the Study on the Lisbon Treaty and EU Sports
Policy stated that “measures to harmonise such areas can be taken despite this
type of prohibition so long as the harmonising measures are nominally based on
another Treaty competence”.'®" Despite a similarly worded prohibition of har-
monisation in the field of, for example, public health, the EU has in practice
achieved convergence in legislation through other legal bases. The European Court
of Justice, in the Tobacco Advertising II judgment, stated that when the recourse to
Article 114 of the TFEU [ex 95 EC] as a legal basis is fulfilled, “the Community
legislature cannot be prevented from relying on that legal basis on the ground that
public health protection is a decisive factor in the choices to be made”.'°* In other
words, as indicated in the Study on the Lisbon Treaty and EU Sports Policy, “even
though the public health competence could not be relied upon to prohibit tobacco
advertising, since it expressly excluded harmonising measures, the limit applied
only to the public health competence and thus did not preclude other competences
that potentially allowed such measures to be adopted” . Hence, according to the
authors of the study, “it seems unlikely that Article 165(4) TFEU will prevent
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harmonising legislation with impacts on sport so long as that legislation is for-
mally based on a Treaty article other than Article 165 TFEU”.'**

In the past, as indicated by Hendrickx, the specificity of sport was often used as
“an argument for exceptions or exemptions with regard to sporting issues under
European Union law”."® In the first decisions dealing with sports-related issues,
the European Court of Justice stated that sport was subject to Community law
insofar as it constitutes an economic activity. Or in other words, sport does not fall
under Community law, unless it concerns an economic activity (supra). As a
result, the Courts were able to exclude certain matters from the scope of the
Treaty. In other words, the specificity of sport was mainly used as a defence
mechanism. Given that the specificity of sport is officially recognised in Article
165 of the TFEU, Hendrickx suggested that the concept could be turned into a
more positive notion changing the way the Courts would deal with sports-related
matters.'*°

According to Hendrickx, “the notion of specificity of sport cannot be used as a
sort «standard clause» or «style formula» to exclude sport from any further
requirement of justifying limitations on the free movement of workers”. As a result,
a mere reference to the specificity of sport by the European Courts and European
institutions in their decisions would not be sufficient. Hence, they should put
forward the specific reasons justifying an exemption.'”” Advocate General
Sharpston formulated it as follows: “[t]he specific characteristics of sport in
general, and football in particular, do not seem to me to be of paramount
importance when considering whether there is a prohibited restriction on freedom
of movement. They must, however, be considered carefully when examining pos-
sible justifications for any such restriction—just as the specific characteristics of
any other sector would need to be borne in mind when examining the justification
of restrictions applicable in that sector”.' In other words, a simple reference to
Article 165 of the TFEU is not sufficient. Whether the specificity of sport could
play a role in a decision should be analysed in concreto.

In the course of 2010, the European Commission planned to present its ideas
and to make proposals for the implementation of the new provisions.'”® In the
framework of this process, the European Commission launched a public consul-
tation on the EU’s strategic choices for the implementation of the new EU com-
petence in the field of sport in April 2010 in order to obtain input for the European
Commission’s future proposals.''* In January 2011, this consultation was followed
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by the adoption of the European Commission’s first communication on sport
entitled “Developing the European Dimension in Sport”."'" This communication
contains proposals aiming at strengthening the societal, economic and organisa-
tional dimensions of sport''? The European Commission explicitly stressed that it
will respect the autonomy of the sports organisations and the competences of the
Member States in this area. Nevertheless, it is also accepted that action at EU level
can provide added value.''® It is important to indicate that this communication
pays little attention to the public’s access to sports content and the sale, acquisition
and exploitation of broadcasting rights and the fact that these rights should be
licensed respecting the Internal Market and competition law.'"*

3.3.3.2 Article 165 of the TFEU and the European Court of Justice:
The Bernard Case

In the Bernard case,''> the European Court of Justice referred for the first time to
Article 165 of the TFEU. The question that rises is whether the European Court of
Justice, relying on this new Article, did change its way of decision making.

In this case, the European Court of Justice had to examine whether the rules
according to which a “joueur espoir” may be ordered to pay damages if, at the end
of his training period, he would sign a professional contract, not with the club
which provided his training, but with a club in another Member State, constitute a
restriction within the meaning of Article 45 of the TFEU [ex Article 39 TEC] and,
if so, whether that restriction is justified by the need to encourage the recruitment
and training of young players.''® According to the European Court of Justice,
“those rules are a restriction on freedom of movement for workers guaranteed
within the European Union by Article 45 TFEU”."'” However, the European Court
of Justice added that “a measure which constitutes an obstacle to freedom of
movement for workers can be accepted only if it pursues a legitimate aim com-
patible with the Treaty and is justified by overriding reasons in the public interest.
Even if that were so, application of that measure would still have to be such as to
ensure achievement of the objective in question and not go beyond what is nec-
essary for that purpose”.''® The European Court of Justice stressed that “rhe

1" Commission of the European Communities 2011, COM(2011) 12 final. This communication
is accompanied by the following Staff Working Document: Commission of the European
Communities 2011, SEC(2011) 66/2.

12 Rapid Press Releases 2011, IP/11/43.
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considerable social importance of sporting activities and in particular football in
the European Union, the objective of encouraging the recruitment and training of
young players must be accepted as legitimate”.""® In paragraph 40 of the judge-
ment, the European Court of Justice made its first reference to the new “sports
Article”: “[i]n considering whether a system which restricts the freedom of
movement of such players is suitable to ensure that the said objective is attained
and does not go beyond what is necessary to attain it, account must be taken [...]
of the specific characteristics of sport in general, and football in particular, and of
their social and educational function. The relevance of those factors is also cor-
roborated by their being mentioned in the second subparagraph of Article 165(1)
TFEU”. The European Court of Justice recognised that “the prospect of receiving
training fees is likely to encourage football clubs to [...] train young players”'*°
and that “the clubs which provided the training could be discouraged from
investing in the training of young players if they could not obtain reimbursement of
the amounts spent for that purpose where, at the end of his training, a player
enters into a professional contract with another club” "'

According to Colucci, although the European Court of Justice took into account
the new Article 165 of the TFEU in its decision-making process, the outcome of
the judgment is not different from that in the past. In its previous decisions, the
European Court of Justice already referred to the specificity of sport.'*? In this
regard, it is important to note that the application of Article 165 of the TFEU has
not resulted in a general exemption. Although the European Court of Justice
decided that “a scheme providing for the payment of compensation for training
where a young player, at the end of his training, signs a professional contract with
a club other than the one which trained him can, in principle, be justified”,'** the
French rule providing a scheme for the payment, not of compensation for training,
but of damages124 “went beyond what was necessary to encourage recruitment
and training of young players and to fund those activities”.'* The authors of the
Study on the Lisbon Treaty and EU Sports Policy formulated it as follows:
“[ECJ’s] reference [to Article 165 of the TFEU] was not an attempt to justify
treating sport in a particular, different way, but merely provided further support
for justifications already accepted prior to the Treaty reforms” and that “whilst the
Bernard case did not explore the constitutional boundaries of the EU’s new
sporting competence, [...] the Court provided few reasons to believe that the new
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sporting competence has any substantial impact on the pre-existing acquis which
applies to sport” >

Although it seems correct that the outcome of the judgment is not different from
that in the past, the importance of Article 165 of the TFEU may not be underes-
timated. Since the entry into force of the Lisbon Treaty, the specificity of the sport
became officially recognised and could not be questioned anymore. As a result,
when taking decisions, the European institutions have to take into account that the
sports sector is not only an economic business, but that it is also characterised by a

societal dimension (supra).
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Chapter 4

Article 10 of the European Convention
on Human Rights and the Public’s Right
to Information Regarding Sports Events

4.1 Introduction

The European Court of Human Rights has always reiterated that “the freedom of
expression constitutes one of the essential foundations of a democratic society and
one of the basic conditions for its progress and for each individual’s self-fulfilment” .
Moreover, journalists are often referred to as the “watchdogs of our society”.” This
implies that the press, because they have a major influence on what citizens know,
believe and feel, play a central role in the functioning of modern democratic societies
and in the development and transmission of social values, which means it is its right
and duty to inform the public on matters of public interest. Hence, it is apparent that
the freedom of expression and the right to information are two preconditions for a
well-functioning democracy.

The principle of freedom of expression and the public’s right to information has
been enshrined in different documents at the European level as well as at the
international level. Article 10 of the European Convention on Human Rights
(ECHR)® constitutes the very cornerstone for the protection of freedom of
expression for the European Union:

1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed by
law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the

1 See e.g. ECHR, Handyside v. the United Kingdom, para 49 (hereafter Handyside case); ECHR,
Perna v. Italy, 6 May 200, para 39 (hereafter: Perna case).

2 See e.g. ECHR, Goodwin v. the United Kingdom, para 39.

* Council of Europe 1950.
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protection of health or morals, for the protection of the reputation or the rights of others,
for preventing the disclosure of information received in confidence, or for maintaining the
authority and impartiality of the judiciary.

This fundamental right is also explicitly included in Article 11 of the Charter of
Fundamental Rights of the European Union.* At international level, it is expressed
in Article 19 of the Universal Declaration of Human Rights (UDHR)’ as well as in
Article 19 of the International Covenant on Civil and Political Rights (ICCPR).® In
the next paragraphs, Article 10 of the ECHR will be analysed.

4.2 Article 10, § 1 of the ECHR: Freedom of Expression
and the Right to Information Without Interference
by Public Authority

4.2.1 What is Protected Under Article 10, § 1 of the ECHR

4.2.1.1 Protection Regardless of the Content, the Form or the Type
of Medium Used’

A. Introduction

Article 10 of the ECHR is characterised by its broad scope of application.
Although the European Court of Human Rights has always underlined the
importance of the freedom of expression and the right to information for the
individual self-fulfilment, it has never given a clear, qualitative definition of what
could (not) be classified as information from an Article 10 perspective. In fact, in
the Groppera case, the European Court of Human Rights did not consider it
“necessary to give [...] a precise definition of what is meant by ‘information’ and
‘ideas’” ® However, the European Court of Human Rights has indicated that the
freedom of expression and the right to information does not only protect infor-
mation or ideas that are favourably or inoffensive, but also those that offend, shock
or disturb.” While the European Court of Human Rights has recognised that nearly
anything counting as ‘expression’ could fall within the scope of Article 10 of the
ECHR (with the exception of those expressions which attack the basics of

4 European Union 2000, Charter of Fundamental Rights of the European Union. OJ (2000) C
364/1.

5 United Nations 1948, Universal Declaration of Human Rights.
6 United Nations 1966, International Covenant on Civil and Political Rights.

7 This subsection is a revised and updated version of a part of the following article: Lefever et al.
2010, 396-407.

8 ECHR, Groppera Radio AG and others v. Switzerland, para 55 (hereafter: Groppera case).
% See e.g.: Perna case, para 39; Handyside case, para 49.
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democracy, such as Nazi speech'®), it has also recognised that various types of
expression may have varying degree of importance in a democratic society.''
Therefore, the European Court of Human Rights has traditionally attached dif-
ferent levels of legal protection to different categories of expression, with primacy
for expression that is predominantly political in character and considerably less
protection for expression that is mainly commercial (infra).'> The fact that
political expression is given priority can be explained by its fundamental role in a
democratic society."?

Furthermore, Article 10 of the ECHR protects not only the substance of the
ideas and information expressed, but also the form in which they are conveyed.'*
The European Court of Human Rights formulated it as follows: “Article 10 [...]
applies not only to the content of information but also to the means of transmission
or reception since any restriction imposed on the means necessarily interferes with
the right to receive and impart information”."> Given that this provision is
formulated in a technologically neutral way, this implies that all means of
dissemination (print, television, radio, Internet, etc.) are covered.'®

To summarise, in principle, any expression of opinion regardless of its content
(artistic explressions,17 expressions of commercial nature,18 light music,19 etc.), its
form (written text, picture, image or action to express an idea, etc.) or the type of
media used (print, television, radio, Internet, etc.) is protected under Article 10 of
the ECHR.*

B. Access to Coverage of Sports Events Protected under Article 10 of the ECHR

With regard to the broadcasting sector, the European Court of Human Rights stated
in the Groppera case that “broadcasting of programmes over the air and cable
retransmission of such programmes are covered by the right enshrined in Article 10
of the ECHR, without there being any need to make distinctions according to the
content of the programmes”.*" In the same sense, in Autronic v. Switzerland, the
European Court of Human Rights made clear that the right to information under
Article 10 of the ECHR also encompasses the freedom to receive uncoded

See e.g.: ECHR, Garaudy v. France.

""" Fenwick and Phillipson 2006, 44; Cucereanu 2008, 19.

'2 Closs and Nikoltchev 2005, 2.

13 Cucereanu 2008, 19.

See e.g. ECHR, Jresild v. Denmark, para 31 (hereafter Jresild case); Perna case, para 39.
ECHR, Autronic AG v. Switzerland, para 47 (hereafter: Autronic AG v. Switzerland case).
16 Ibid., para 47.

17 ECHR, Miiller and Others v. Switzerland, para 27 (hereafter Miiller case).

ECHR, Verlag GmbH and Klaus Beermann v. Germany, para 26 (hereafter: Verlag GmbH
case).

9 Groppera case, para 54.
20 See e.g.: Voorhoof 1995, 45-54.
21 Groppera case, para 55.
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television programmes.*” Furthermore, in the Verlag GmbH case, the European
Court of Human Rights stated that “information of a commercial nature cannot be
excluded from the scope of Article 10 of the ECHR” and that “Article 10 of the
ECHR does not apply solely to certain types of information”.?® Recently, in the
2008 Khurshid Mustafa and Tarzibach v. Sweden case, the European Court of
Human Rights stressed that “the freedom to receive information does not extend only
to reports of events of public concern, but covers in principle also cultural expres-
sions as well as pure entertainment. The importance of the latter types of information
should not be underestimated, especially for an immigrant family [ ...] who may wish
to maintain in contact with the culture and language of their country of origin” .** In
other words, the right to receive information also contains the right to receive
entertainment television programmes. According to Herr, the European Court of
Human Rights gives a message that the right of the public to have access to any type
of information for private purposes is a Convention priority.>

Hence, given that the European Court of Human Rights does not give a quali-
tative interpretation of the notion ‘information’, and given that inter alia light
music, artistic expression, entertainment and commercials is covered by Article 10
of the ECHR, the European Court of Human Rights applies a very broad
interpretation of information. However, it is not difficult to see that sport belongs to
a ‘lower’ category of information than political speech®® or state-held official
documents (infra), which are needed for public debate in a pluralistic, democratic
society. Nevertheless, there is no reason whatsoever to assume that the coverage of
sports events would not be grasped by this notion. This finding is even strengthened
by the formulation of Article 19 ICCPR, which speaks of “information and ideas of
all kinds”. The United Nations Human Rights Committee (UNHRC), in its recent
general comment No. 34 on Article 19 ICCPR, also stresses that the right to
information includes the right of the general public to receive mass media output,
without making a distinction as to the type of that output.?’

C. Live and Full Coverage of Sports Events Protected under Article 10
of the ECHR

In 1996, Luciana Castellina®® said that “watching a football match on television is
a human right”.*° Although sports fans would heavily support this vision, others

22 Autronic AG v. Switzerland case, para 47.

2 Verlag GmbH case, para 26.

24 ECHR, Khurshid Mustafa and Tarzibach v. Sweden, para 44 (hereafter: Khurshid Mustafa
case).

> Herr 2011.

26 Harris et.al. 2009, 455-457.

?7 Human Rights Committee 2011, para 18.

28 Luciana Castellina was the President of the Parliament’s Committee on Culture, Youth,

Education and the Media during the period 22.07.1994-15.01.1997.
2 Lewis and Taylor 2003, 325.
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argue that the right to information included in Article 10 of the ECHR is not a
legal basis to justify a claim to watch sports events live and full, but only justify
the right to watch short news reports of sports events.’” Hence, the question rises
whether live and full access to sports events is ‘valuable’ enough to support a
serious claim for protection under Article 10 of the ECHR, when access to these
events is made difficult or even impossible.

There is no doubt that the broadcast of highlights of sports events will be protected
under Article 10 of the ECHR (infra). The aim of such short reports is providing
information on specific events for the people unable to watch the live coverage
(infra). Given that live and full coverage exceeds a purely informative objective, in
this view, Article 10 of the ECHR seems only to provide a legal basis to the right to
watch highlights of sports events. However, the concept ‘information’ does not only
refer to knowledge communicated or received concerning a particular fact or
circumstance or to the mere transfer of data. When we take a look at the European
Court for Human Rights’ decisions, the European Court of Human Rights uses a
broader definition with regard to the information and the right to information.
According to the European Court of Human Rights, the right to information
embraces everything that can play an important role in the development of a dem-
ocratic society and the development of the citizens (supra). As indicated in Chap. 2,
sport can fulfil this role. Sport has the ability of representing and strengthening
national or regional identity by giving people a sense of belonging to a group. It unites
players and spectators giving the latter the possibility of identifying with their nation.
In other words, as indicated by the European Commission, sport contributes to social
stability and is an emblem for culture and identity (supra).

However, to create a sense of belonging and a collective experience shared
among all viewers, sports should be experienced by a large number of people
simultaneously and live and in communal social spaces at home or pubs or at ‘live
sites” located in public squares and parks.’' In other words, full and direct access
to sports events can be approached as a means of promoting civil participation in
our democratic society, by enabling citizens to participate fully in public discourse
about these events. Admittedly, the type of debate in pursuance of major sports
events is not as important for procedural democracy (i.e. democratic procedure,
structure and organisation) as political discourse (the type of ‘key’ public
discourse that receives a very high level of protection, the reason also why access
to state-held public documents is highly protected (supra)).** Yet, as Weinstein
holds, public discourse (in the sense of discourse in the public interest) is not only
speech concerning the organisation, but also concerning the culture of society.* It
has been made plausible that the live experience of important sports events can
contribute significantly to the latter type of public discourse. However, attempting

30" Scheuer and Strothmann 2004, 5.

31 Qee e.g.: Saltzman 2000, 2; Gratton and Solberg 2007, 208; Hutchins and Rowe 2009.
32 Barendt 2005, 25-26.

33 Weinstein 2009, 23-62.
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to make plausible that, therefore, the public would have a right of access to full and
live coverage on free-to-air television of any sports event that is transmitted, would
maybe too challenging (infra).

4.2.1.2 Protection of all Phases in the Communications Chain

As mentioned before, the media play an essential role in a democratic society
imparting information and ideas on all matters of public interest. Not only do the
media have the task of imparting such information and ideas, the public has a
corresponding right to receive this information.>* The European Court of Human
Rights has recognised this right as being a fundamental part of Article 10 of the
ECHR. In the Sunday Times case, the European Court of Human Rights explicitly
referred for the first time to “the right of the public to be properly informed” as being
a fundamental part of Article 10 of the ECHR.?” In later cases, the European Court of
Human Rights has repeatedly reiterated “the right to receive information” ¢
“public had a legitimate interest in being informed”>" and “the public’s right to be
informed of a different perspective” >® Moreover, the European Court of Human
Rights pointed out that “the freedom to receive information [ ...] basically prohibits
a government from restricting a person from receiving information that others wish
or may be willing to impart to him” .*® Hence, Article 10 of the ECHR protects all the
phases in the communications chain, starting from the holding of opinions, the
imparting of information and ideas to others, the reception of such information and
ideas, to even the negative freedom not to receive any information at all.*

Article 19 of the ICCPR even seems to go further by explicitly protecting the
active right of ‘seeking’ information. In its recent draft of general comment No. 34
on Article 19 ICCPR, the United Nations Human Rights Committee (UNHRC) has
also reinforced a firm right to information.*' Unlike Article 19 of the UDHR,
Article 10 of the ECHR does not explicitly provide for the right to ‘seek
information’.*> As a result, in the Leander case, the European Court of Human
Rights has stated that Article 10 of the ECHR does not confer on the individual a
right of access to a register containing information on his or her personal position,
nor does it embody an obligation for the government to impart information or

3 See e.g.: Jresild case, para 31.

35 ECHR, Sunday Times v. the United Kingdom, para 66 (hereafter: Sunday Times case).

36 See e.g. ECHR, Timpul Info-Magazine and Anghel v. Moldova, para 31 (hereafter: Timpul
Info-Magazine case).

37 ECHR, Colombia and others v. Turkey, 25 June 2002, Application no. 51279/99, para 64.
38 ECHR, Sener v. Turkey, para 46.

% Guerra case, para 53.

0 Helberger 2005, 68; Voorhoof 1996, Voorhoof 2004, 912-918.
*! Human Rights Committee 2010, 4.

2 Dommering 2008, 48.
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administrative documents to the individual.** The same goes for the Guerra case
where the European Court of Human Rights has reiterated that “freedom to receive
information cannot be construed as imposing on a State [...] positive obligations
to collect and disseminate information of its own motion” . ** However, Hins and
Voorhoof have always argued that “a positive obligation for the State to supply
relevant information and to give access to official documents regarding matters of
public interest is inherent in that article”.* A very recent trend in Europe is the
explicit recognition of a firm general right of access to public documents.*® As
Hins and Voorhoof hold, “access to information on issues of general interest
allows the public to have an adequate view of, and to form a critical opinion on,
the state of the society in which they live”.*” The new Convention on Access to
Official Documents,*® likewise considering “the importance in a pluralistic,
democratic society of transparency of public authorities” * obliges all subscribing
parties to guarantee the right of everyone to have access to “all information
recorded in any form, drawn up or received and held by public authorities”, and to
take the necessary measures thereto.”® In addition, the Human Rights Committee
has recently emphasised that Article 19 of the ICCPR embraces a general right of
access to information held by public bodies. This Committee adds that State
parties should enact the necessary procedures to give effect to the right of access to
information.”" The European Court of Human Rights too has recently given a
strong Article 10 protection to access to public documents. In a judgement of 2007,
the European Court of Human rights stated that “[p]Jarticularly strong reasons
must be provided for any measure affecting this role of the press and limiting
access to information which the public has the right to receive”.”* According to
Voorhoof and Cannie, with this statement, the European Court of Human Rights
recognised at least implicitly a right of access to information, and thus seems to be
willing to reconsider its previous approach.” In the spring of 2009, the European
Court of Human Rights, in two judgements, explicitly recognised the right of
access to official documents. In those judgements, the European Court of Human
Rights considered that when public bodies hold information that is needed for
public debate, the refusal to open access to documents in this matter is to be
regarded as a violation of the right to freedom of expression and information.

43 ECHR, Leander v. Sweden, para 74.; Voorhoof and Cannie 2010, 416.

** Guerra case, para 53.

45 Hins and Voorhoof 2007, 114.
46 Voorhoof and Cannie 2010, 416.

7 Hins and Voorhoof 2007, 114.

8 Council of Europe 2008, Convention on Access to Official Documents.

49 Preamble of the Council of Europe Convention on Access to Official Documents.
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Human Rights Committee 2010, 6.
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The European Court of Human Rights had made clear that the state has an
obligation not to impede the flow of information sought by a journalist or an
interested citizen and that access to original documentary sources for legitimate
historical research is an essential element of the exercise of the right to freedom of
expression.”* More specifically, the European Court of Human Rights considers
that “obstacles created in order to hinder access to information of public interest
may discourage those working in the media or related fields from pursuing such
matters. As a result, they may no longer be able to play their vital role as “public
watchdogs””.>> Hence, the existence of a positive obligation for the State to
actively supply relevant information and to give access to official documents
regarding matters of public interest is today no longer questioned.>®

4.2.2 No Interference by Public Authority Allowed

4.2.2.1 Negative Obligation

The freedom of expression and right to information has the character of an
abstention right. In other words, Article 10 of the ECHR includes a prohibition for
States to intervene.”’ The notion ‘intervention’ covers any form of interference
coming from any authority exercising public power and duties or being in the
public service, such as courts, prosecutors’ offices, police, any law enforcing body,
intelligence services, central or local councils, Governmental departments, army’s
decision-making bodies, public professional structures and so on.”® The European
Court of Human Rights formulated it as follows: “the responsibility of a State
under the Convention may arise for acts of all its organs, agents and servants. [...]
In particular, the obligations of a Contracting Party under the Convention can be
violated by any person exercising an official function vested in him” . Nicol,
Millar and Sharland have indicated that interference by a public authority also
includes restrictions which are imposed by a private body which is exercising
public law functions.® A wide range of restrictions or sanctions has been
considered as interferences with the individual’s or the media’s exercise of
freedom of expression or right to information: the prohibition, refusal or with-
drawal of a licence to broadcast, a penal sanction for the publication of specific
information, withdrawal of circulation or destruction of copies of a publication, a

54 See e.g.: ECHR, Kenedi v. Hungary, 26 May 2009; Voorhoof and Cannie 2010, 416.
3 ECHR, Térsasdg a Szabadsdgjogokért v. Hungary, para 38.
% Lefever et al. 2010, 403.

57 See e.g.: Voorhoof 1995, 51.

% Macovei 2004, 24; Voorhoof 2004, 922.

3% ECHR, Wille v. Liechtenstein, para 46.

%0 Nicol et al. 2009, 20.
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prohibition to participate in a radio or television programme, criminal sanctions
and so on.®!

Although Article 10, § 1 of the ECHR obliges States to refrain from
intervening, this Article also states that it “shall not prevent States from requiring
the licensing of broadcasting, television or cinema enterprises”. In other words,
States are permitted to control by a licencing system the way in which broad-
casting is organised in their territories. However, the European Court of Human
Rights added that “[i]t does not provide that licensing measures shall not other-
wise be subject to the requirements of paragraph 2 (article 10-2), for that would
lead to a result contrary to the object and purpose of Article 10 (article 10) taken
as a whole”.®* In paragraph 60 of the Groppera case, the European Court of
Human Rights indicated why this sentence was included in Article 10: “The
insertion of the sentence in issue [...] was clearly due to technical or practical
considerations such as the limited number of available frequencies and the major
capital investment required for building transmitters. It also reflected a political
concern on the part of several States, namely that broadcasting should be the
preserve of the State”. Due to technical developments, public broadcasting
monopolies could be classified as contrary to Article 10 of the ECHR.®® In 1993,
the European Court of Human Rights stated that “a public monopoly |[...] imposes
the greatest restrictions on the freedom of expression, namely the total impossi-
bility of broadcasting otherwise than through a national station” .**

As indicated in Article 34 of the ECHR, any person, non-governmental
organisation or group of individuals claiming to be the victim of a violation of its
fundamental rights can go to Court.

4.2.2.2 Positive Obligations and Horizontal Effect

A. General Introduction

As indicated by Voorhoof, the European Court of Human Rights has extended the
scope of Article 10 of the ECHR by attributing a horizontal effect to Article 10 and
by recognising positive obligations for Member States to protect these
fundamental rights.®> In other words, the State and public authorities can also have
a positive obligation under Article 10 of the ECHR to actively protect the reali-
sation of the freedom of expression and the right to information.®® One should
realise that negative obligations (supra) have always been regarded as inherent in

61 See e.g.: Voorhoof 1995, 52; Macovei 2004, 20.

%2 Groppera case, para 61.

83 Macovei 2004, 16.
64 ECHR, Informationsverein Lentia and others v. Austria, para 39 (hereafter: Lentia case).
5 Voorhoof 2009, 7.

% See e.g.: Mowbray 2004; Akandji-Kombe 2007.
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the European Convention, which is not true for the positive obligations. However,
over the years, the European Court of Human Rights has attributed a dual character,
a negative and a positive, to the provisions of the ECHR.®’ In the Ozgiir Giindem
case, the European Court of Human Rights formulated it as follows: “[gJenuine,
effective exercise of this freedom [of expression] does not depend merely on the
State’s duty not to interfere, but may require positive measures of protection,
[...]”.%® The same reasoning could be found in the VGT Verein gegen Tierfabriken
case: “in addition to the primarily negative undertaking of a State to abstain from
interference in Convention guarantees, ‘“there may be positive obligations
inherent” in such guarantees. The responsibility of a State may then be engaged as
a result of not observing its obligation to enact domestic legislation™.* Recently, in
the 2008 Khurshid Mustafa and Tarzibach v. Sweden case, the European Court of
Human Rights gives new evidence that a State’s positive obligation to guarantee
access to information is not restricted to public (state-held) documents. In this case,
the applicants had been forced by their landlord, with support of the Swedish
judiciary, to move from their rented flat because they refused to remove a satellite
antenna, in breach of the tenancy agreement. The European Court of Human Rights
observed that the satellite dish enabled them to receive television programmes, not
only including political but also social news, from their country of origin (Iraq).
According to the European Court of Human Rights, “the freedom to receive
information does not extend only to reports of events of public concern, but covers
in principle also cultural expressions as well as pure entertainment. The impor-
tance of the latter types of information should not be underestimated, especially for
an immigrant family [ ...] who may wish to maintain in contact with the culture and
language of their country of origin”.® After having considered all relevant
elements, it judged that the interference with the applicants’ right to freedom of
information was not necessary in a democratic society (in the sense of Article 10, §
2 of the ECHR). Thus, Sweden had failed to fulfil its positive obligation to protect
the right of the applicants to receive information.”' In determining whether a
positive obligation exists, the European Court of Human Rights has emphasised
that “regard must be had to the fair balance that has to be struck between the
general interest of the community and the interests of the individual, the search for
which is inherent throughout the Convention”.”* As indicated by Harris, O’Boyle
and Warwick, the relevant factors that could be considered are the following: the
kind of expression rights at stake, their public interest nature, their capacity to

57 Akandji-Kombe 2007, 5-6.
% ECHR, Ozgiir Giindem v. Turkey, para 43 (hereafter:. Ozgyr Gundem case).
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contribute to public debates, the availability of alternative venues for expression,
the weight of countervailing rights of others or the public.””

As stated by Voorhoof, another aspect of the State’s positive obligation to
protect and promote the freedom of expression and right to information could be
found in the indirect horizontal effect of Article 10 of the ECHR.”* At first sight,
interference in the individual’s right by another private person or by a non-
governmental organisation could not to be considered as interference by public
authorities. As a result, in principle, such a complaint is not admissible under the
scope of this Article. However, the European Court of Human Rights has indicated
that positive obligations exist for States to protect person’s rights from the acts of
other private parties.”” In the Ozgyr Gundem case, the European Court of Human
Rights formulated it as follows: “effective exercise of this freedom does not depend
merely on the State’s duty not to interfere, but may require positive measures of
protection, even in the sphere of relations between individuals”.”® More recently,
the European Court of Human Rights stated that “the Court is not in theory
required to settle disputes of a purely private nature. [However, ] it cannot remain
passive where a national court’s interpretation of a legal act, be it a testamentary
disposition, a private contract, a public document, a statutory provision or an
administrative practice appears unreasonable, arbitrary, discriminatory or, more
broadly, inconsistent with the principles underlying the Convention”.”” However,
in the VGT Verein gegen Tierfabriken case, the European Court of Human Rights
has explicitly stated that it “does not consider it desirable, let alone necessary, to
elaborate a general theory concerning the extent to which the Convention
guarantees should be extended to relations between private individuals inter se”.”®
According to the European Court of Human Rights, under Article 1 of the ECHR,
each Contracting State of the ECHR “shall secure to everyone within [its]
jurisdiction the rights and freedoms defined in [ ...] [the] Convention™.”® Hence, as
indicated by Harris and others, although the European Court of Human Rights
refrained from formulating a general theory on positive obligations, the European
Court of Human Rights has consistently recognised that individuals can effectively
exercise their rights among themselves.* As a result, this implies that complaints
from the public, if exclusive contracts closed between sports organisations and
broadcasters would interfere with their right to information, could be admissible
under Article 10 of the ECHR.
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B. Obligation to Guarantee Access to Live and Full Sports Coverage

Given that States have the positive obligation to actively protect the public’s right
to information, the question that needs to be answered is whether an obligation for
the state or public authority to intervene could exist in order to ensure the public’s
access to live and full coverage of sports events. In determining whether a positive
obligation exists, the state should examine whether a fair balance could be achieved
between the different interests at stake (supra). Regarding access to sports content,
the interests of the public should be weighted against the freedom of programming
of the broadcasters and the right to property of the rights holding sports federations
or sports clubs. In doing so, different relevant factors could be considered. Although
it is not the aim to do this exercise in detail, some relevant elements of this
discussion will be highlighted in the following section (infra).
As indicated by Helberger, when States would decide that such protection is
needed, Article 10, § 2 of the ECHR should be respected (infra).’

4.3 Article 10, § 2 of the ECHR: Restrictions Regarding
the Freedom of Expression and the Right to Information

As other fundamental freedoms, freedom of expression is not an absolute right
either and can, therefore, be subject to restrictions imposed by the Member State.*
The unrestricted exercise of a freedom could, otherwise, cause unacceptable
abuses and harm of other people that cannot be tolerated in a democratic society.
In other words, public authorities are allowed to intervene with the freedom of
expression and the right to information by imposing restrictions, conditions or
sanctions when they cumulatively fulfil the following conditions: 1) the restriction
has to be ‘prescribed by law’; 2) the restriction has to be ‘necessary in a demo-
cratic society’ and 3) the restriction has to be in pursuance of one or more of the
:legitimate aims’ listed in Article 10, § 2 of the ECHR.

4.3.1 Prescribed by Law

First, the European Court of Human Rights should determine whether the restriction
is ‘prescribed by law’. According to the European Court of Human Rights, the word
“law” in the expression ‘prescribed by law’ covers not only formal law, directly

81 Helberger 2005, 69.
82 Thorgeir case, para 63.
83 Rozakis 2008, 2.
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emanating from Parliament, but also unwritten law, deontological code and so on.%*
This condition implies that the regulation must be adequately accessible and
adequately foreseeable, i.e. it must be formulated with sufficient precision to
reasonably foresee the consequences that a given action may entail.*> An unpub-
lished provision cannot satisfy the first condition; an unclear and contradictory rule
cannot satisfy the second.®® In the European Court of Human Rights’ view, “the
scope of the concepts of foreseeability and accessibility depends to a considerable
degree on the content of the instrument in issue, the field it is designed to cover and
the number and status of those to whom it is addressed” 37 Hence, if States decide to
intervene in order to guarantee the public’s access to live and full broadcasts of sports
events, the rule should be adequately accessible and adequately foreseeable.

4.3.2 Legitimate Aim

Second, the legitimate grounds upon which restrictions can be allowed are
enumerated by § 2 of this Article in a limitative list: “national security, territorial
integrity or public safety, for the prevention of disorder or crime, for the protection
of health or morals, for the protection of the reputation or rights of others, for
preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary”.

Voorhoof argued that the extensiveness of this list indicates a justification of all
kinds of interferences by public authorities to the freedom of expression and
information. According to him, the jurisprudence of the European Court of Human
Rights makes clear that in all cases concerning the freedom of expression and
information, the restrictions imposed were estimated as falling under one or the
other of the legitimate aims or values as enumerated in § 2.*®

In the Groppera case, for example, the European Court of Human Rights has
incorporated the principle of media pluralism into the protection of the rights of
others within article 10, § 2 of the ECHR. In this case, the governments submitted
that the interference with the freedom of expression could be allowed under ‘the
protection of the rights of others’, because the interference’s objective was to
ensure pluralism, in particular of information. According to the European Court of
Human Rights, this objective could, indeed, be grasped by the protection of the
rights of others.®

84 Sunday Times case, para 47; Voorhoof 1995, 57.

85 Sunday Times case, para 49.

8 Dommering 2008, 43.
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Furthermore, the European Court of Human Rights has indicated different times
that the broadcasters’ freedom of programming could be legitimately limited by
rules included in the broadcasting regulation. Recital 5 of the Audiovisual Media
Services Directive” specifies that the growing importance of audiovisual media
services for societies and democracy, in particular by ensuring freedom of
information, diversity of opinion and media pluralism, justifies the application of
specific rules to these services. Advertising rules, for example, were labelled by
the European Court of Human Rights as pursuing a legitimate aim included in
Article 10, § 2 of the ECHR. In the VgT Verein Gegen Tierfabriken case, the
European Court of Human Rights stated that advertising rules aim at “the
“protection of the... rights of others” within the meaning of Article 10 § 2 of the
Convention” °" Tn the TV Vest case too, the European Court of Human Rights held
that advertising rules could be justified in order to protect the rights of others.’? In
the recent Sigma Radio Television case, the Cyprus Government argued that the
interference with the broadcaster’s freedom of expression pursued the protection
of rights of others. In particular, viewers, including children, should be protected
from abusive practises.”® The European Court of Human Rights agreed with the
government that “the interference pursued at least one of the legitimate aims set
out in paragraph 2 of Article 10, namely, the protection of the rights of others”.>*
The European Court of Justice followed the same reasoning. In the RTL Television
case,95 for example, the European Court of Justice stated that advertisement rules
“may amount to a restriction on the freedom of expression” .°® However, “[sJuch a
restriction appears [...] to be justified under Article 10(2) of the ECHR” "’

As indicated by Barendt, this broad interpretation of the notion “the protection
of the rights of others” would enable States to justify positive programme
requirements.”® Based on these observations, rules guaranteeing the public’s
access to live and full coverage of (certain) sports events could probably also fall
under this legitimate aim.

%0 European Parliament and Council Directive of 10 March 2010 on the coordination of certain
provisions laid down by law, regulation or administrative action in Member States concerning the
provision of audiovisual media services (Audiovisual Media Services Directive). OJ (2010) L 95/1.

oV VT Verein Gegen Tierfabriken case, para 61-62.
%2 ECHR, TV Vest AS & Rogaland Pensjonistparti v. Normay, para 29 (hereafter: TV Vest case).

% ECHR, Sigma Radio Television Ltd. V. Cyprus, para 183 (hereafter: Sigma Radio Television
case).

9% Sigma Radio Television case, para 196.

95 CJ, RTL Television GmbH v Niedersichsische Landesmedienanstalt fiir privaten Rundfunk
Judgment (hereafter: RTL Television case).

9 RTL Television case, para 68.
7 Ibid., para 69.
% Barendt 1992, 19.
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4.3.3 Necessary in a Democratic Society

Third, the restriction has to be ‘necessary in a democratic society’. The adjective
‘necessary’ is not synonymous with ‘indispensable’, neither has it the flexibility of
such expressions as ‘admissible’, ‘ordinary’, ‘useful’, ‘reasonable’ or ‘desirable’,
but it requires a ‘pressing social need’.”” Hence, the test of ‘necessity in a dem-
ocratic society’ requires the European Court of Human Rights to determine
whether the ‘interference’ corresponds to a ‘pressing social need’ whether it was
proportionate to the legitimate aim pursued and whether the reasons given by the
national authorities to justify it are relevant and sufficient.'® In assessing whether
such a ‘need’ exists and what measures should be adopted to deal with it, the
national authorities are left a certain margin of appreciation. This power of
appreciation is not, however, unlimited but goes hand in hand with supervision by
the European Court of Human Rights, whose task it is to give a final ruling on
whether a restriction is reconcilable with freedom of expression as protected by
Article 10."°" The scope of this margin of appreciation is not identical in each case,
but will vary according to the context. Relevant factors include the nature of the
Convention right in issue, its importance for the individual, the nature of the
activities concerned, etc.'> The European Court of Human Rights could also take
into consideration a comparative element: if the relevant legislation or litigious
interference is in conformity with the situation in different Contracting Parties of
the Council of Europe, this can weight heavily in determining its democratic
necessity, as the main purpose of the Convention is to lay down certain interna-
tional standards in their relations with persons under their jurisdiction.'®® In the
light of this study, the question should be raised whether interference by a State or
by a public authority to guarantee access to coverage of (certain) sports events
could be classified as necessary in a democratic society.

First, the public interest nature of the information and its capacity to contribute
to the public debate should be analysed. As already indicated different times,
access to live and full coverage of sports events can play an important role in our
society. Sports events can bring people together, create a sense of belonging and
stimulate conversations (supra). However, a necessary precondition for these
achievements is that sport is simultaneously and live accessible to all citizens. In
other words, to give the public the chance to feel “one” and to discuss certain
events of public interest, access to the broadcasting of these events should not be
restricted to a limited number of people (supra). Although the type of debate in

% See e.g.: Sunday Times case, para 59.

100 ECHR, Bladet Troms¢ and Stensaas v. Norway, para 58 (hereafter: Bladet case); Sunday
Times case, para 62.

100 See e.g.: Groppera case, para 72; Bladet case, para 58; para 39; Lentia case, para 35.

192 See e.g. ECHR, Buckley v. the United Kingdom, para 74; ECHR, Laskey, Jaggard and
Brown v. the United Kingdom, para 42.

' Voorhoof 1995, 62.
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pursuance of sports events is not as important for procedural democracy as
political discourse, public interest discourse concerning the culture of society is
also important for the development of a democratic society (supra). As a result,
access to live and full sports coverage could be protected under Article 10 of the
ECHR.

Second, the countervailing rights should be weighted. Rights holders could
argue that their property rights are affected by such interference (infra).'®*
However, we can observe that restrictions to private properties in order to realise
specific social benefits are a current and accepted practise. In this regard, an
intervention to guarantee access to the broadcasting of sports events could also be
defended on the grounds that sport performs an important social function.'®’
Broadcasters could argue that broadcasting regulation contains different rules
‘infringing’ their freedom of programming. However, these infringements were
often considered justified under Article 10, § 2 of the ECHR. The different quota
regulations of the Audiovisual Media Services Directive,")6 for example, encroach
the broadcasters’ freedom of programming, since the duty to broadcast European
works has an influence on the content of the programme and the programme
schedule. However, as indicated by Castendyk, this restriction is considered to be
justified under Article 10, § 2 of the ECHR.'"” Furthermore, in the Sigma Radio
Television case, the European Court of Human Rights needed to deal with an
annulment request of 25 decisions of the Cyprus Radio and Television Authority in
which fines were imposed on Sigma Radio Television. Sigma Radio Television
was convicted for the following breaches of the advertising rules: advertisements
for children’s toys, the duration of advertising breaks, the placement of sponsors’
names during news programmes and product placement in a comedy series.'”® The
European Court of Human Rights considered that the impugned interference was
proportionate to the aim pursued, being the protection of consumers and children
from unethical advertising practises, including surreptitious advertising and the
importance of ensuring that viewers were informed on the true content of
the broadcasts by the use of appropriate acoustic and visual warnings, and that the
reasons given to justify it were relevant and sufficient. As a result, the European
Court of Human Rights stressed that the interference with the broadcaster’s
freedom of expression can reasonably be regarded as having been necessary in a
democratic society for the protection of the rights of others.'*’

In addition, the European Court of Human Rights should evaluate the
proportionality of the interference or restriction. In doing so, the European Court

104 GC, FIFA v European Commission, para 135-136; GC, FIFA v European Commission, para
132-133; GC, UEFA v European Commission, para 173-174.

195" Craufurd Smith and Bottcher 2002, 113; Parrish and Miettinen 2009, 26.

106 Article 16 & 17 of the AVMS Directive.

197" Castendyk 2008, 443.

108 Sigma Radio Television case, para 14-19.

199" Ibid., para 200-201.
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of Human Rights will examine whether a restriction is “proportionate to the
legitimate aim pursued”."'® As a result, any interference disproportionate to the
legitimate aim pursued will not be deemed necessary in a democratic society.'"!
As indicated by Voorhoof, in evaluating the proportionality, the European Court of
Human Rights takes into consideration the degree of interference in the applicant’s
right with regard to the effect, a restriction has on the exercise of his freedom of
expression or right to information. To decide whether interference is proportionate
to the legitimate aim pursued, the European Court of Human Rights will take into
account the case as a whole.''” Furthermore, when dealing with the proportionality
question, it should be repeated that attempting to make plausible that the public
would have a right of access to full and live coverage on free-to-air television of
every sports event would probably not be proportionate and, thus, too challenging.
However, it might not be unthinkable that in certain circumstances such right
could be defended for specific sports events. For example, for events of major
importance for society or when the broadcasting rights are concentrated in the
hands of one powerful player (infra). Additionally, it could be suggested that
the broadcasting of short news reports about or highlights of the sports events
could be labelled as alternative sources available to access the content, and thus be
the only proportionate interference. The latter vision is supported by Craufurd
Smith and Bottcher. According to these authors, full coverage of sports events
exceeds the scope of Article 10 of the ECHR. According to them “the extent that
the public has a genuine need for information about sporting events this may be
met by brief news reports or at most, highlights”."'> However, as indicated above,
the aim of such short broadcasts is purely to provide information on events for
people unable to watch the live coverage, while the full and live broadcasts of
sports events can contribute to a certain type of public discourse which is
important for the development of the society. From that perspective, it can be
argued that short news reports cannot be labelled as an alternative source.

Based on the foregoing, my conclusion is that States can intervene in order to
protect the public’s access to live and full sports coverage. States can provide
adequate sector specific regulation, in particular broadcasting regulation (infra) or
competition authorities, being a public authority or an authority exercising public
power can intervene (infra).

10" See e.g. Handyside case, para 49.; Jersild case, para 31; Perna case, para 39.
"1 Council of Europe 2007, 9.

"2 Voorhoof 1995, 60-61; Voorhoof 2009, 1-2, 43.
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Chapter 5
The Public in Its Role as Citizen
and Consumer

5.1 Introduction

With regard to broadcasting, when referring to the public or the viewers, a dis-
tinction is often made between citizens versus consumers,’ civic culture versus
consumer culture,2 or more generally, constitutional citizenship versus consumer
citizenship.3 Harrison and Woods, for example, stated that “the viewer can be
regarded as either a market-based consumer or as a citizen with rights of access to
certain content”.* In other words, as formulated by Cooper, “the needs of citizens
cannot be reduced to the needs of consumers”.> Given that, as indicated by
Harrison and Woods, “[m]any of us are both consumer and citizen”® and, as
indicated by Sunstein, “[cJonsumers are not citizens and it is a large error to
conflate the two™,” these two notions should be analysed in detail. It is important to
examine whether access to sport for the public, both in its role as citizen and
consumer, could be protected under Article 10 of the ECHR.

5.2 The Viewer as Consumer

First of all, a viewer is a consumer. According to different authors, consumers
reside in the commercial, market-based domain.® As indicated by Harrison and
Woods, in this commercial domain, “[ijnformation is not necessarily a public

See e.g.: Born and Prosser 2001, 657-687; Harrison and Woods 2007, 7-10.
Keum et al. 2004, 369.

Freedland and Sciarra 1998, 10-11.

Harrison and Woods 2007, 7-10.

Cooper 2003, 13.

Harrison and Woods 2007, 8.

Sunstein 2001, 122.

Harrison and Woods 2007, 7-10; Helberger 2008, 5.
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78 5 The Public in Its Role as Citizen and Consumer

resource to be disseminated on behalf of the public good, but is private property to
be exploited for financial gain” .° In other words, when talking about protecting the
consumers’ interest, consumers will be referred to in terms of economic goals,
such as choice, price, quality of service and value for money, in particular through
promoting open and competitive markets.'® Helberger described a consumer as
“someone who measures quality in terms of quantity, maximum pleasure and
price” !

In this economic-driven domain, viewers are seen as individuals with only their
own interest in mind.'> As a result, Richards emphasised that the consumer’s
concern is that “[they] are supplied with what [they] as individuals [...] want to
watch or what [they] want to have an option to watch”."> As a result, consumers
are prepared to pay an extra subscription fee in order to have access to their
preferred content.'* A study conducted by Accenture, for example, found that the
proportion of viewers/consumers willing to pay for some content is continuing to
grow.'” In other words, as formulated by Born and Posser, the objective of
broadcasters in a market-based domain is to respond to pre-existing and individual
audience tastes by offering specialised and niche content. Hence, when taking into
account consumers’ interest, broadcasting becomes an essentially commercial
activity.'® As indicated by Harrison and Woods, the content diet of consumers is
quite different from that of the citizens: “[njo content type is excluded from their
diets, although particular groups of consumers tend to focus on a narrower range
of programmes, reflecting pre-existing interests and consumption patterns”."’
Hence, sport could be part of the consumer’s diet. The fact that the public wants to
pay for sports coverage can be illustrated by the success of sports channels only
available on a pay-television basis.'®

5.3 The Viewer as Citizen

While the consumer resides in the commercial domain, the viewer, as a citizen,
resides in the public domain.'” A strong and robust public domain is often
described as a necessary precondition for the development of a democratic society

° Harrison and Woods 2007, 7.

19 Dawes 2007, 8; Livingstone and Lunt 2007, 5 and 7.
"' Helberger 2008, 5.

12 See e.g.: Richards 2004; Helberger 2008, 5.

13 Richards 2004.

% Harrison and Woods 2007, 9.

15 Accenture 2009, 6.

' Born and Prosser 2001, 659 and 7679.

7" Harrison and Woods 2007, 7 and 9.

'8 Ofcom 2007, 31, 2008, Section 5.

19 See e.g.: Born 2001, 657-687; Harrison and Woods 2007, 7.
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where free communication and discussion of ideas is guaranteed.”® Given that a
constant interaction of information on different topics has to take place in the
public domain, the citizen, as indicated by Harrison and Woods, “requires that
certain civic functions are fulfilled by broadcasters”.*' Therefore, the audiovisual
sector needs to offer access to information on issues of general interest allowing
the citizens/public to have an adequate view of, and to form a critical opinion on,
the state of the society in which they live and, thus, fulfil its democratic respon-
sibilities.”* However, as stated by Born and Prosser, the media should not only be
seen as having an informative role, but also as having a cultural role by con-
structing a shared identity. In this case, it is the broadcaster’s task to create a sense
of belonging between people of different backgrounds, with different tastes and
interests.>> In order to inform the citizens and to create an identity, citizens should
have access to programmes having social, political and civic assets and values,
such as news, current affairs, documentaries and sport (supm).24 Different studies
have shown that news is an effective tool to inform viewers about public interest
affairs and that news programmes have the ability of activating citizens and cre-
ating a social consciousness.”” Additionally, the European institutions and litera-
ture have granted sport an important role in creating a national identity, bringing
people together and uniting the nation. Hence, the broadcasting of sport events is
an important mechanism through which an involved citizenry can be developed,
and through which a sense of national identity may be fostered (supra).
Moreover, it is often argued that this valuable content should be available to all
citizens. Born and Posser, for example, stressed that “the citizenship perspective
requires a focus equally on commonality” *° Likewise, Harrison and Woods
emphasised that “[s]uch content should be available to all and enjoyed commu-
nally”.*’ Sports, for example, will only have the ability of creating a shared
experience when a large number of people will have access to the coverage of the
sports events on television (supra). Harrison and Woods even added that this
content should be freely accessible (infra).”® In other words, when talking about
protecting the citizens’ interest, such as access to content and sports coverage,
citizens will be referred to in terms of Article 10 of the ECHR (supra). In order to
guarantee the citizen’s access to sports content, media law contains specific

20 Rheingold 1998; Hugenholtz and Guibault 2006, 2.

2! Harrison and Woods 2007, 7-8.

22 Born and Prosser 2001, 674; Hins and Voorhoof 2007, 114.
23 Born and Prosser 2001, 672 and 674.

2 Harrison and Woods 2007, 7-10.

25 For an overview of such studies, see: Keum et al. 2004, 369-391.
2% Born and Prosser 2001, 671.

27 Harrison and Woods 2007, 7.

28 Tbid. 7.
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Table 5.1 Broadcasting sector: consumer versus citizen

Consumer’s interest Citizen’s interest

Economic focus Cultural/political focus

Individual Community

Private interests Public interests

Wants Needs

Short-term focus Long-term focus

Niche content, such as sport, movies, etc. News, current affairs, sport, etc.

Price Freedom of speech/right to information
(Article 10 of the ECHR)

Quality of service Content standards

Competition law Media law

provisions dealing with this issue. In this regard, Part III of this book will take a
closer look at the ‘list of major events’ mechanism (infra).

In order to clarify the difference between those two concepts in another way,
Cooper gave the following example: “[t]he distinction between the commercial
marketplace and the forum for democratic discourse becomes readily apparent
when we respond to the advice frequently given by the most ardent advocates of
pure economics to the complaint of mediocrity in the media. When the poor quality
of the media product is brought up, they give a good free market response — “If
you do not like what is on the tube, turn it off.” An okay answer for consumers is
very bad for citizens. It may be perfectly acceptable for consumers to be forced to
vote with their dollars and turn off commercial entertainment, but it is not
acceptable for citizens to be turned off by the poor quality of civic discourse, and

then have no comparable alternative to which they can turn”.*

5.4 The Viewer: Summary

As can be concluded from the previous sections and as indicated by Born and
Posser, “the two conceptions [consumer and citizen] imply radically different
visions of the nature of the television viewer”.’® Table 5.1 indicates how the
consumer and the citizen could be contrasted in the broadcasting sector.”!

As can be concluded from this section, the public’s access to sports coverage
covers both the viewer’s interests as a consumer (choice, price) and as a citizen
(free access to live and full sports coverage). In the following Parts, it will be
examined how the regulatory framework of the broadcasting sector, in particular

29 Cooper 2003, 14.
30 Born and Prosser 2001, 658.
31 See e.g.: Richards 2004; Livingstone and Lunt 2007, 6; Dawes 2007, 9.



5.4 The viewer: summary 81

media and competition law, deal with public’s access to sports content, in their
role as citizen and/or consumer, in the changed media landscape.
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Chapter 6

Changing Sports/Media Complex

and Its Impact on the Regulatory Process
of the Broadcasting Sector

6.1 Introduction

The broadcasting sector in Europe is mainly regulated at national level. However,
some measures have been adopted at the EU level to create a single market in
broadcasting (infra). The following legal instruments are applicable to broad-
casting at EU level: Audiovisual Media Services Directive (infra), Charter of
Fundamental Rights, Electronic Communications Framework and various specific
instruments, such as the Copyright Directives.' Additionally, competition law will
also be applied to the media sector. Competition law can play an important role in
the broadcasting sector in order to keep the media market competitive resulting in
increased consumer choice, better quality and lower prices to the sector (infra).
According to the European Commission, access to (premium) content, for
example, is crucial to enable competition in media markets.

As indicated in Chap. 3, Article 10 of the ECHR could cover a positive
obligation for States to actively protect the public’s right to live and full sports
coverage. When dealing with the public’s access to sports coverage, the European
institutions have combined both media law, particularly the Audiovisual Media
Services Directive, and competition law. In Part IT and Part III, it will be examined
how competition and media law deal with the public’s access to sports content in
the changing media landscape.

However, before we start this analysis it is important to take a look at the
ongoing debate about the relevance of media law in a digital media environment.
To some observers, media law is no longer needed in the digital media landscape
to guarantee public interest objectives, such as the public’s right to information or
pluralism. They even argue that media regulation is no longer justified and propose
to leave the regulation of the broadcasting market to competition law. To other
observers, however, policy objectives behind existing media regulation remain

! For a detailed overview, see e.g. Castendyk et al. 2008, Valcke et al. 2010.
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valid in a changed media environment. Or in other words, is competition law able
to protect both the consumer’s and citizen’s interests in the changed media
landscape? In this section, this debate will be described in more detail.

6.2 From Scarcity to Abundance

Due to technological changes of the past two decades, the media sector has been
characterised by a shift from scarcity to abundance. This evolution is often referred
to as ‘digital plenitude’,” i.e. an increasing number of platforms, of content pro-
viders and an increasing amount of information available, giving the audience a
wider choice over which content is consumed and where and when it is consumed.
As stated by Szymanski, “/w]ith an almost unlimited channel capacity, a given
consumer can simultaneously be offered the content they are interested in without
depriving other consumers the opportunity to watch their preferred content”.?
With regard to the Olympic Games, for example, due to the opportunities provided
by the Internet and digital television, the BBC has been able to increase its
Olympic output from 250 h of the Sydney Games in 2000 to 1.350 h for the 2004
Games in Athens to 2.750 h for Beijing. Moreover, for the 2012 London Olym-
pics, BBC is pursuing a multi-platform strategy, utilising video-on-demand,
embedded video and mobile phones to enhance its round-the-clock television
coverage.”

Additionally, this changed media landscape also offers other opportunities.
Electronic versions of print media and individual news websites can be updated
throughout the whole day. Whereas a daily newspaper may at best bring out one or
more ‘extras’ a day, news items on the Internet can be revised countless times a
day, as new information comes in.” For example, the score of a match or other
major sports events would traditionally be disseminated to the public at scheduled
television news bulletins which may be available three times a day. In the current
media environment, however, the public may want and can get a news update on
the score every minute and so, in response to that demand, news media organi-
sations are providing news updates as the event happens.® Moreover, additional
information can be added, such as old articles, archived webpages, fora, etc.

Furthermore, given that the new emerging technologies create opportunities for
anyone to put any information on the World Wide Web, niche demands can be
addressed.” For example, new media could act as alternative gateways to deliver

2 Hutchins and Rowe 2009, 356.

3 Szymanski 2006, 430.

* Sportcal.com 2008.

> Jakubowicz 2009, 17.

6 Standing Committee on Environment, Communications and the Arts 2009, 11.
7 Reding 2006.
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culture and less known sports to a wider audience and to stimulate participation
among people.® In other words, digital television, mobile television or the Internet
could prove themselves as platforms targeting niche sports markets.

The media landscape of the twenty first century seems to be the ‘manna of
information’. Since the array of material available in the digital era continues to
grow every day, the public can now be informed about major (sports) events ‘24/7’
on the device they prefer, about the topic they prefer. In other words, a plenitude of
information and news has become available and accessible at any place and time
that suits the viewer. Hence, it is often argued that any existing constraints on
access to information will disappear.” As a result, due to the fact that media
regulation traditionally contains rules safeguarding access to information, plural-
ism and diversity, the validity of these rules in the digital environment is some-
times questioned. Levy, for example, formulated it as follows: “[t]he end of
spectrum scarcity, the proliferation of channels, and changes in the way in which
broadcasting is consumed, are all cited in support of the case that digitalisation
will render broadcasting regulation superfluous™."° Moreover, the ‘digitopia’ even
proposed to leave the regulation of the broadcasting market to competition law.
According to Ungerer, for example, the development of open competitive market
structures is vital to guarantee pluralism in the media sector. Therefore, he
emphasised that this makes “competition law application a vital component of
[...] policies in the media sector”.!! Furthermore, Ungerer added that “[w]e will
move [...] to an environment that will be less subject to the sector specific rules
built for the traditional broadcasting sector, and more to the general market
regulation under competition rules”.'* As a result, Donders said that “there is an
increasing belief in competition-related solutions for possible market failure or
other problems in the media sector” and that “[t]he application of strict compe-
tition rules is the best option to achieve choice and thus (seemingly automatically)
pluralism in the market”."> In other words, Arifio qualified this as a trend “fo
progressively abandon regulation and move towards a competition-law based
model that will ultimately prevail”.14 Hence, according to them, the role of media
law was entering a rapid decline and the best thing it could do so is stand aside."”

While access to information seems endless in the digital era, reality shows a
different practice... Although digitalisation makes it possible to put an end to
spectrum scarcity, literature warned for the increasing control of access to infor-
mation in the digital era. The Committee of Ministers, for example, noted that new

8 Evens et al. 2010.

° Mansell 1999, 156.

10 Levy 2001, 138.

1 Ungerer 2005a, 4.

12 Ungerer 2005b, 3.

3 Donders 2010.

4 Arifio2004a, 101.

15 Cowie and Marsden 1999, 56; Tambini 2001, 3.
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bottlenecks will emerge in the area of the new communication technologies and
services, such as control over conditional access systems (CAS) for digital tele-
vision services.'® A conditional access system, or a set-top box, is a technical
solution for controlling access to electronic content. The operator of a conditional
access system can determine who has access to which content under which con-
ditions and terms. Access to information can be closed off for the public or made
dependent of payment of an additional subscription fee. Pay-television operators,
for example, use these conditional access systems to prevent unauthorised access
to their content for those without a specific subscription. Additionally, the intro-
duction of electronic programme guides (EPGs) could also create new bottlenecks.
EPGs are video navigation services designed to assist the viewer in tuning, finding,
selecting and recording digital television services.'” Hence, the position of a
channel in an EPG is of strategic importance for broadcasters as it could influence
audience share and advertising revenues.'® Some scholars feared that the EPG
would be designed in such a way to manipulate the public’s choice of programmes
or channels by making it easy to find their own programmes or services while
making it almost impossible to find or access a rival’s service.'® Digital sepsis
argued that the providers of these new technical bottlenecks aim at controlling
access to networks or content creating a new form of scarcity. They refer to the
development of ‘gatekeepers of access’ or ‘gateway monopolies’.”’ As a result,
they stressed that competition law alone will not be sufficient to protect social
values, such as pluralism and access to information in a digital media landscape. In
other words, concerns related to the broadcasting sector could be better addressed
through media regulation.”!

6.3 From One-to-Many to Many-to-Many Communication

In the past, the dissemination of information was the exclusive domain of the
professional media, such as television, radio and press. Thanks to electronic
devices and access to Internet, audiovisual content can now be created and
distributed by every citizen. With regard to sports events, fans can use their digital
camera or smartphone to film during a game and can upload this content on their
own websites or user-generated content sites. This evolution has been often

16 Council of Europe 1999, Recommendation No. R (99) 1 on measures to promote media
pluralism.

17" Dermot 1997, 603.

8 Donders and Evens 2010..

19 Cowie and Marsden 1999, 61; Helberger 2005, 45.

20 Mansell 1999, 63; Van Loon 2000, 298; Mansell 2004, 97.

See e.g.: Council of Europe 1999, Recommendation No. R (99) 1 on measures to promote
media pluralism; Arifio 2004b, 157; Valcke 2004, 764.
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referred to as “the democratisation of access to media”.** In other words, digi-
talisation has encouraged and contributed to, as stated by Arifio, “greater par-
ticipation in democratic processes, and [...] a new and different public sphere” >
The OECD stressed that the rise of user-generated content could lead to “/...]
increased participation and increased diversity” and that it should be seen as “an
open platform enriching political and societal debates, diversity of opinion, free
flow of information and freedom of expression”.** Additionally, digitalisation has
brought about a shift from a ‘lean back’-experience of watching television and
consulting information, where professional media decides which information
reaches the public and when it reaches the public, to the ‘lean forward’-experience,
where the public itself decides where, when and through which means it will watch
television or consult information. This trend is often referred to as a shift from one-
to-many communication to many-to-many communication®> or from a supply-
driven market to a demand-driven market.”® This shift from mass media and
passive consumers to media for mass self-communication®’ and active ‘prosumers’
could lead to the conclusion that one of the basic principles on which the current
media regulation is based, i.e. one-way selection of information at the central level
of the sender, could no longer be upheld in the future as the premise for the
regulation of the media sector. Because pluralism results from access to different
media, content, and opinions, it has long been said that new technology may
increase the ability of individuals to distribute their opinions and to access and
select content and, thus, that it would automatically lead to greater pluralism. In
other words, due to these changes, the existence of media law is no longer justified,
because issues such as pluralism or public’s right to information have become
irrelevant.”® Unfortunately, this myth should also be refuted.

First, as indicated in the Independent Study on Indicators for Media Pluralism
in the Member States, the shift from a supply-driven market to a demand-driven
market “produce(s] benefits but also create new types of potential harm to
pluralism” *° In fact, this shift could lead to new forms of scarcity. As indicated by
Verhulst, due to the fact that the public is overloaded with information, a need for
new intermediaries has emerged. In the past, broadcasters filtered the information
and shaped the perception by the public of the world they live in. Today, infor-
mation is filtered by, for example, search engines.’® The problem with search
engines is that the results are often manipulated. Van Eijk clarified this by stating

22 ICRI et al. 2009a, 8.

23 Arifio 2007, 116.

24 OECD 2007, 5-6 & 35.

25 Verhulst 2006, 333; Jakubowicz 2009, 13.

26 See e.g.: ICRI et al. 2009bb, 17.

27 (Castells Castells 2009, 55 & 58.

28 ICRI et al. 2009a, 9; ICRI et al. 2009b, 11 & 14.
2 ICRI et al. 2009a, 9.

30 Verhulst 2007, 115 &121-122.
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that “[t]he highest position on the list of search results is for sale and information
providers use advanced methods to mislead search engines”.”" Although search
engines have a growing influence over the diversity of the media offer, the problem
is that obligations about the quality, objectivity and diversity of the content do not
extend to these new intermediate actors.>> To summarise, although we have access
to more information than in the past, we should realise that, currently, access to
information could be manipulated and that information provided by search engines
are not always objective search results.

Second, mass media were characterised by the ability of fostering a common
identity and bringing people together, because the programmes and information
reached the public simultaneously. As a result, it constituted a forum for public
thinking and confrontation with common values.”> However, after the multipli-
cation of channels and increase of content offered by prosumers, audiences
become more fragmented.34 In Keen’s words: “[t]oday’s media is shattering the
world into a billion personalized truths each seemingly equally valid and
worthwile” > As a result, according to some authors, as referred to in the
Independent Study on Indicators for Media Pluralism in the Member States, “new
media break down social cohesiveness, result in reduced diversity and plurality as
users congregate around content and views with that reinforce their own beliefs,
produce Babel, create many speakers with few listeners, [...]”.>® Furthermore, the
anonymity offered by the World Wide Web could also question the reliability of
the information, because anyone, even ill-informed, can publish and share infor-
mation. Given that each truth can become as true as any other, Keen stressed that
this could result in a situation where the real truth will be threatened and where the
civic discourse will be soured.>” Hence, it shows that traditional broadcasters need
to keep playing a key role in the digital world in offering professional content of
high quality.

Third, in the past, it has often been argued that Internet would kill traditional
television and, thus, that old media would be replaced by new media.*® In
December 2007, for example, a survey by Nokia predicted that up to a quarter of
entertainment consumed by people in 2012 would have been created, edited and
shared within their peer circle rather than coming out of traditional media
groups.39 However, de Dorlodot, general counsel of RTL Group, refuted the idea
that Internet is taking over traditional television. According to him, traditional

31 van Eijk 2006, 2.
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3 Lievens 2010, 78.
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38 See e.g.: Chaffee and Metzger Chaffee and Metzger 2001, 365-379; Butler 2007, 4.
3 Visiongain 2008, 44.
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television is not dead yet. Moreover, he believes that television will continue to
be the centrepiece for audiovisual content.*” Different studies have indeed
indicated that traditional television consumption has even increased over the
years and, thus, still remains the most important source of information.*! In its
recent News Corp-BSkyB report, Ofcom identified “the television as the most
popular ‘main’ source of U.K. news for a large proportion of the UK adult
population aged 15+”.** A study on the future of television formulated it as
follows: “[d]espite the Internet’s growing popularity, television remains the
number one medium in terms of hours spent”.*> Or in the words of Woolard:
“[t]raditional broadcasting remains a hugely sticky consumer habir”** This
should be clarified by the differences between television and Internet. Different
studies have indicated that Internet and traditional television have—at least for
the time being—different service quality. The signals of ‘television’ via Internet
are transmitted via broadband, usually without a particular priority, reducing the
quality of transmission and increasing the possibility of being subject to inter-
ferences. Traditional television signals are transmitted via an infrastructure that
is reserved for the transmission of television signals. Furthermore, according to
Dejonghe, although Internet content can be displayed on the television screen
and television content on the laptop screen, Internet and television are two
different media. Television aggregates content into shows and channels, while
Internet disaggregates media products into clips. Furthermore, television is about
shared emotions in familiar surroundings, whereas Internet is about individual
media browsing in private or semi-public surroundings.*> Already in 1998,
Laven stated that traditional television is viewed passively, whereas Internet is a
heavily interactive activity. As a result, he concluded that “[t]he reality is that
interactivity and communal viewing do not mix—except if you are the one with
the remote control!” *®

Fourth, it is often stressed that the public prefers to watch programmes on their
own schedules rather than the ‘appointment’ viewing that broadcasters offer.*’
Although the end of ‘scheduled viewing’ was often predicted, studies indicate that
on-demand viewing does not cannibalise traditional, linear viewing. Moreover, it
is likely that it will even not do so in the near future. Whereas the introduction of
on-demand services has given the viewers more opportunities with regard to
choice and control, because they are not limited to the pre-scheduled programming
of broadcasters, practice shows that people prefer to see programmes when the

40" de Dorlodot 2010.

41 See e.g.: ACT 2010, 4 & 14; Deloitte 2011.
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others are also watching them. In a special report on television in the Economist, it
was emphasised that if people do not have the possibility to watch a specific
programme, they will watch it as soon as they can afterwards. Figures show that
more than 50 % of recorded programmes are viewed within a day.48 Or as stated
by Dejonghe: “we stick to traditional media rituals even when the environment is
changing”.** According to Gripsrud, the reason lies in the primary functions of
traditional television: simultaneity and liveness.”® Likewise, Tay and Turner
argued that the social role of traditional television is far from over.’' Foster, in his
Report on Future Broadcasting Regulation, stressed that conventional scheduled
coverage of, in particular, sports events is still necessary, because the public “will
still value regular shared experiences with other viewers and listeners—and some
types of programming will be at their most relevant and enjoyable when consumed
live in real time—from news, to sport, to reality shows, |[... ]”.52 Gluck and Roca
Sales too affirmed that people prefer to watch sports events live and in group.” In
its Communication Market Report, Ofcom emphasised that sports channels
experience the lowest proportion of time shifted viewing.”* Due to the fact that
live sports coverage is the most appealing, it is unlikely that the coverage of sports
events will be recorded in order to watch it later.”> Hence, we can conclude that
traditional linear television has still an important role to play to cover certain types
of content.

Fifth, the Internet has offered the public and the fans the opportunity to become
both producer and receiver of information and content. This implies that sports
fans could film during sports events and upload this content on their own website
or user-generated content websites. At first sight, it seems that the evolution from
one-to-many to many-to-many communication has offered the fans access to a
plenitude of sports coverage and sports information. However, terms and condi-
tions of different football teams and sports organisations contain the prohibition for
ticket holders to bring any equipment which is capable of recording or transmitting
(by digital or other means) any audio, visual or audio-visual material or any
information or data in relation to a Match.’® Hence, these prohibitions limit the
fans’ and sports clubs’ possibilities to upload audiovisual material of matches on
the Internet. Or in other words, it limits their ability to become legitimate providers
of online sports content.

4 The Economist 2010; IP Network 2010.
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Hence, it is often forgotten that a substitution of old media by new media, as
stated by Schuurman and De Marez, takes place at two levels: “first, a replacement
of old media technologies by new media innovations, and second, the substitution
of old media practices by new media habits”.>’ As indicated above, the latter
seems problematic. The report on television in the Economist formulated it as
follows: “a change in expectations is not quite the same as a change in behav-
iour”.>® Or, in other words: “[t]he saying ‘old habits die hard’, can clearly be
applied to watching television”.”® Zeiler, CEO of RTL Group, stated that “[t]he
basic human need to lean back, relax and be entertained remains unchanged”.60
Given that traditional broadcasters remain important for the public, it could be
dangerous, as indicated by Helberger, that regulatory policy will jump from one
extreme to the other and, thus, to conclude that media regulation would no longer
be needed.®’ Furthermore, although it is impossible to guarantee that the public
will choose to acquire and consume pluralistic content, it is important to realise, as
indicated in the Independent Study on Indicators for Media Pluralism in the
Member States, that policy can “create the preconditions for pluralistic con-
sumption and ‘encourage’ citizens to consume diverse content, but never ‘force’
citizens to do so without infringing their freedom of choice and expression in an
unjustified and disproportionate manner” .°> Hence, as stressed by Helberger, it is
still not up to the viewer to determine what kind of programmes are needed to
serve public interests goals, but this is still a task of the governments.63 As a result,
regulation should still help viewers having access to important and diverse content
and, thus, media law is still needed to ensure that public policy goals such as
quality and diversity are met, even in a world where the information flow seems
endless. Or in losifidis’ words: “technology might change the media environment,
but that does not imply that concerns about pluralism, diversity, free speech, [...]
are less valid”. It seems correct when he stressed that, with regard to the broad-
casting sector, “[a] dual model in which competition law could apply, supple-
mented by flexible sector-specific regulation” .** In other words, it could be argued
that media law is still needed to guarantee the citizen’s interests in the changing
media landscape. Nevertheless, policy makers need to be aware that it is necessary
to keep the media regulation up-to-date in order to create more legal certainty in
the digital media landscape.
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Chapter 7
Conclusion Part I

Without any question, we stand in the middle of a new era. Due to the digitali-
sation process, the media sector has entered a new era. Given that the cost of
content production has been lowered drastically, everybody could become content
producer. Moreover, new media platforms, such as Internet and smartphones, have
provided content providers new means to distribute their content. Hence, the
ability for professional and non-professional content creators to communicate and
distribute materials via websites, blogs, virtual communities, etc., has increased.
For decades, the sports and media sector have been building solid synergies aimed
at developing an entwined relationship offering a win—win situation for all parties
involved: sport will offer broadcasters the possibility to attract viewers and
advertisers, while broadcasters offer sports organisations exposure and revenue. In
the past, the roles of the different stakeholders of the sports/media complex were
clearly defined. However, it comes as no surprise that, due to the development and
spread of new media and communication technologies, the old and traditional
balance between the actors of the sports/media complex came under pressure. As
Rowe once described: “the mutual relationship between sports and broadcasting
has been described as ‘the happiest of marriages’, but as this happens in all long-
lasting relationships, there appear some points of tension, compromise and
disagreement”." Sports clubs tried to become media companies themselves by
offering club channels, mobile content and websites to their fans. When discov-
ering the opportunities of new media, sports clubs bypassed traditional media and
reached out directly to their fans. Furthermore, the role of the fans/public in the
sports/media complex has also been altered. In the past, they passively submitted
themselves to linear broadcasts of sports events. Currently, the public, when
having access to the Internet and digital cameras, become potential producers of
sports content. The main question that rises is whether and how this changing
media landscape, characterised by an abundance of information, would have an

I Rowe 1999, 32.
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impact on the legal frameworks guaranteeing the public’s access to sports content,
in particular the public’s right to information with regard to sports events

When dealing with sports issues, lawyers and policy makers should take due
account of the two dimensions of sport. Over the years, the sports sector has
become a fast-growing economic sector. The vast amount of money flowing into
sports, due to professionalisation and commercialisation, has increased. An
important part of the economic value of sports is linked with the sale of broad-
casting rights. However, sport is much more than big business. It has been
recognised that sport has a significant societal role to play in our society. In
particular, sport has been attributed five functions: an educational, a public health,
a social, a cultural and a recreational function. This societal dimension of sport is
referred to as the ‘specificity of sport’. With the entry into force of the Lisbon
Treaty, the European Union has acquired a competence regarding sport. Further-
more, Article 165 of the TFEU has officially recognised the specificity of sport.
The fact that other sectors can display a similar dual nature is without prejudice to
our conclusion that the European institutions, when dealing with the public’s
access to sports content, and in particular the public’s right to information
with regard to sports events, the societal role of sport can, since the inclusion of
Article 165 in the Treaty, no longer be denied. As a result, access to sports content
should be promoted. Without a doubt, the freedom of expression and the right to
information, included in Article 10 of the ECHR, play an essential role in order to
achieve this. The European Court of Human Rights has considered the freedom of
expression and the right to information an important foundation for the develop-
ment of a democratic society and each individual. The European Court for Human
Rights applies a broad definition of the notion ‘information’, particularly every-
thing that can play an important role in the development of a democratic society
and the development of the citizens. Although the European Court of Human
Rights has never given a definition of the notion ‘information’, sports coverage,
being characterised by a social dimension, could be grasped by this notion. Re-
ding, for example, stated that regarding sport, the audiovisual sector has an
important influence on our system of values and social cohesion.” Furthermore,
both highlights as well as live and full coverage of sports events could be protected
under Article 10 of the ECHR. Given that it is difficult to create a collective
experience via the broadcast of highlights, live and full access to the coverage of
sports events should be available to the public. In other words, full and direct
access to sports events can be approached as a means of promoting civil partici-
pation in our democratic society. Article 10 of the ECHR contains both a negative
as a positive obligation for States. The latter obligation obliges Member States to
actively protect fundamental rights of the citizens, while the former obligation
prohibits States to intervene. When States would decide to actively protect the
public’s right to live and full sports coverage, the criteria of Article 10, § 2 of the
ECHR should be respected. In this regard, it should be taken into account that in

2 Reding 2002, SPEECH/02/440.
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order for the intervention to be proportionate, only live and full access to certain
events should be ensured. In the following Parts, it will be examined how com-
petition and media law are dealing with the public’s right to information regarding
sports content in the new media landscape.

With regard to broadcasting, a distinction is often made between the viewer
as a citizen and the viewer as a consumer. The viewer as a consumer resides in
the market-based domain. When talking about protecting the consumers’
interest, viewers will be referred to in terms of economic goals, such as choice,
price, quality of service and value for money. The viewer as a citizen resides in
the public domain where free communication and discussion of ideas take
place. In order to take part in these discussions, access to specific content and
information, such as news, current affairs, documentaries and sport, should be
guaranteed. When dealing with the research question of this book, it is
important to emphasise that the public’s access to sports coverage covers both
the viewer’s interests as a consumer and as a citizen. As a consumer, access to
sports coverage will be referred to in terms of economic goals, such as choice,
price, quality of service, while as a citizen, access to sports coverage will be
referred to in terms of Article 10 of the ECHR, in particular their right to
information.

In the last two decades, due to technological evolutions, the characteristics of
the media sector have been altered from scarcity to abundance. As a result, the
changed media landscape seems to be the ‘manna of information’ for the viewer,
both in its role as citizen and consumer. Given that any constraints on access to
information will disappear, the validity of traditional media regulation, con-
taining rules safeguarding access to information, pluralism and diversity, has
been questioned. Moreover, there was even an increasing belief to leave the
regulation of the broadcasting market to competition law. Although it is some-
times suggested that these new evolutions in the media landscape (from scarcity
to abundance and from one-to-many communication to many-to-many commu-
nication) put media regulation under pressure, it has been indicated that tradi-
tional public interest goals in the media sector, such as the public’s right to
information, remain valid in a changed media environment and are not called
into question by technological developments. Moreover, the empowerment of the
viewer and the change in behaviour is often overestimated. Given that the
replacement of old media by new media is not always followed immediately by
the substitution of old media practices by new media habits, it would be too
dangerous to conclude that the raison d’étre of media regulation has disappeared.
Or in other words, it could be argued that media law is still needed to guarantee
the citizen’s interests in the changing media landscape. Given that both com-
petition and media law are still needed to protect the viewers’ interests in the
broadcasting sector, the following Parts will examine in detail the impact of new
media on competition and media law which are both guaranteeing the public’s
access to sports content.
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Part 11
Competition Law

In my time, it was the army generals running Brazil who tried
to pick the team. Today, it’s the sponsors, the businessmen,
the media moguls. The World Cup final is the world’s biggest
tv show.

In the last two decades, exclusive broadcasting rights prices for live coverage of
sports events have been drastically inflated as a result of revolutionary
technological and policy developments within the broadcasting field (supra). In
Europe, this heavy competition for live sports broadcasting rights has raised
several policy questions concerning both competition and content (infra) issues.
Long-term exclusive contracts of sports broadcasting rights, for example, may
foreclose new media markets and, thus, impede competition. Limiting competition
in the broadcasting market could also have a negative impact on the public: limited
choice, lower quality and higher prices. Regarding sports broadcasting rights, the
European Commission and national competition authorities have shaped the
conditions for selling, acquiring and exploiting these exclusive rights in order to
establish open and effective competition. In this Part, it will be analysed how
competition authorities, when shaping these conditions, have dealt with the
development of new media and whether the development of new media have had
an impact on the way competition authorities dealt with the public’s access to
sports content, and in particular the public’s right to information.

The first chapter of Part II will give a short and general overview of the
application of competition law to the audiovisual media sector: antitrust rules,
State aid rules and merger regulation. Furthermore, this chapter will examine how
the specificity of the sports sector and the broadcasting sector could or should (not)
be taken into account in competition decisions and whether the public’s right to
information/citizen’s interest (supra) can be considered in the context of
competition law. The more general question whether non-efficiency considerations
can play a role in the application of Article 101 of the TFEU will not be dealt with.
This question is already the subject of ongoing PhD research by Van Rompuy at
VUB (Van Rompuy 2011).

Carlos Alberto Perreira, Brazil’s 1994 World Cup winning coach quoted in The Independent
1998.
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The second chapter of Part II will focus on a remedies package imposed on joint
selling bodies under the EU antitrust rules prohibiting anti-competitive agreements
and practices (Article 101 of the TFEU). Over the last few years, the European
Commission has adopted several important antitrust decisions to ensure that access
to sports broadcasting rights is not unduly restricted by agreements concerning
joint selling of exclusive broadcasting rights. Primarily, the European Commis-
sion’s major decisions with regard to joint selling agreements, i.e. the UEFA
Champions League case, the German Bundesliga case and the FA Premier League
case, will be discussed. In addition, two national competition decisions, one from
the Belgian Competition Council and one from the German Competition Council,
will be touched upon when relevant.

The third chapter of Part II will focus on the sublicensing remedy, which is
being used to deal with the issue of unused broadcasting rights. The first section of
this chapter will examine the EBU/Eurovision system case with regard to joint
buying agreements. In this case, the European Commission made use of a
sublicensing obligation in order to grant a joint buying organisation, an exemption
under Article 101 (3) of the TFEU. Next, this chapter will take a look at the
sublicensing obligation imposed in the German public broadcaster case, being a
state aid case. The Flemish public broadcaster state aid case will also be
highlighted.

The fourth chapter of Part II will take a look at the practice of imposing must-
offer obligations on vertically integrated companies, active as a pay-television
operator as well as a distributor, in order to foster competition in the pay-television
market. The different types of must-offer obligations and their implications will be
demonstrated by the Newscorp/Telepiit case, Audiovisual Sport case, BSkyB case
and the Telenet/Canal+ case.

Through chapters two until four, the following question will be answered: did
the development of new media have an impact on the way competition law/
competition authorities are dealing with the public’s access to sports events, in
particular their right to information with regard to sports content? When answering
this question, it will be examined whether those authorities make a distinction
between, on the one hand, the consumers’ interests and, on the other hand, the
citizens’ interests (supra). In doing so, various remedies, as mentioned above, will
be looked at in more detail and will be dealt with in separate chapters in order to
highlight the specific nature of each remedy. The ‘joint selling remedies’ package
has an influence on the way the exclusive sports broadcasting rights are auctioned/
sold, while the sublicensing obligation and the must-offer obligation have an
influence on the way broadcasters will exploit their acquired rights. Furthermore,
the sublicensing obligation and the must-offer obligation differ, because a
sublicensing obligation will be imposed when broadcasting rights would remain
unused, while a must-offer obligation will be imposed even when the rights
holding broadcaster is using the rights itself.

It should be noted that the cases discussed in this Part II only concern those which
involve exclusive broadcasting rights of football events. The sale of exclusive
broadcasting rights of other sports, such as volleyball, cycling, etc. or other sports
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events, such as Olympic Games, will not be dealt with, because the different
‘landmark’ decisions that will be analysed in this Part are football-related
decisions.
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Chapter 8
Competition Law: General Introduction

8.1 Competition Law: Relevant Provisions

In the following chapters, competition decisions with regard to the selling, buying
and exploitation of exclusive sports broadcasting rights will be described in more
detail. Before analysing those decisions, it is important to give a short introduction to
the most relevant provisions concerning the topic of this research: Article 101 of the
TFEU, i.e. rules prohibiting distortion of competition by undertakings, Article 107
of the TFEU, i.e. rules dealing with State aid and merger regulation, i.e. rules dealing
with mergers and acquisitions control. Before those provisions will be discussed, it is
important to first elaborate on the relevant markets for the selling, buying and
exploitation of sports broadcasting rights, because, as indicated by Wachtmeister,
correct definition of the relevant market will be crucial to the assessment of
competition cases."

8.1.1 Relevant Markets for Selling, Buying and Exploiting Sports
Broadcasting Rights

Determining the relevant markets is of key importance for the application of
competition law. Whether a competition decision will be taken on the basis of
antitrust rules, State aid rules or merger regulation, the decision will be founded on
the definition of the relevant markets. As indicated by the European Commission,
“market definition is a tool to identify and define the boundaries of competition
between firms. It serves to establish the framework within which competition policy
is applied by the Commission. The main purpose of market definition is to identify in

! Wachtmeister 1998, 21.
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a systematic way the competitive constraints that the undertakings involved face” >
In other words, the objective of market definition is to identify the actual
competitors of the undertakings concerned in order to determine the degree of
market power of a firm.’?

8.1.1.1 Product and Geographic Markets

To determine whether a restriction of competition exists, the relevant product and
geographic markets need to be defined. A relevant product market comprises “all
those products and/or services which are regarded as interchangeable or substi-
tutable by the consumer, by reason of the products’ characteristics, their prices
and their intended use”.* Those markets can be defined by using the test of
substitutability of products, i.e. the extent to which consumers are able and willing
to switch to a substitute product in response to a hypothetical small (in the range
5-10 %) but permanent relative price increase.” Additionally, the supply-side
substitutability should also be taken into account when defining markets.® The
question that needs to be answered is whether it would be economic for other
suppliers to switch production in case of a small price increase. If the answer
would be positive, both products may be in the same market.” A relevant
geographic market comprises “the area in which the undertakings concerned are
involved in the supply and demand of products or services, in which the conditions
of competition are sufficiently homogeneous and which can be distinguished from
neighbouring areas because the conditions of competition are appreciably
different in those area”.® Geographic markets are also defined by making use of
the demand and supply substitutability test.

8.1.1.2 Product and Geographic Markets: Sale, Acquisition and Exploitation
of Sports Broadcasting Rights

Over the years, the European Commission has defined different markets in the sector of
the sale, acquisition and exploitation of sports broadcasting rights. It is important to
realise that the market definitions were defined in the context of specific cases ata given

2 Commission notice on the definition of relevant market for the purposes of Community
competition law1997, para 2.

3 Bavasso 2003, 103.

4 Commission notice on the definition of relevant market for the purposes of Community
competition law 1997, para 7.

5 Ibid., para 18.
S Ibid., paras 20-23.
7 Jones and Sufrin 2008, 79-81.

8 Commission notice on the definition of relevant market for the purposes of Community
competition law1997, para 8.
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point in time. Thus, nothing would prevent the European Commission or the national
competition authorities from further subdividing these markets in the future.’”

With regard to the definition of product and geographic markets, a distinction is
usually made between the upstream markets, i.e. the markets where rights owners
and, increasingly, sports rights agencies sell rights to media companies and,
downstream markets, i.e. the markets where media companies deliver content to
the public.'’

As regards downstream product markets, due to the different types of distinc-
tiveness of the business model (subscription v. advertisement based), type of
contents (thematic v. general channels), programme scheduling and functionalities
of the new services,'' the European Commission has always distinguished a
market for pay-television (including pay-per-channel and pay-per-view'?) versus a
market for free-to-air television. As emphasised in different European Commis-
sion’s decisions, in case of pay-television, which is usually financed through
subscription, there is a trade relationship between the broadcaster and the viewer
as subscriber; whereas in case of free-to-air television, which is financed by
advertising or by State contributions, there is a trade relationship between the
broadcaster and the advertiser or the State.'> However, this distinction was subject
to criticism. Some authors argued that a distinction based on the statement that
pay-television operators compete for subscribers whereas free-to-air broadcasters
compete for viewers seems artificial and rigid. According to them, both compete
for input (programming rights), for audience and for the sale of services (including
advertising). Moreover, they state that in the future pay-television could be
financed from a mixture of sources, so that a distinction based on ‘funding’ could
become blurred.'* The European Commission tackled the idea of separate markets
for analogue and digital television, given that digital television is only a further
development of analogue television.'” The European Commission has also
recognised a separate market for traditional media versus a market for new media
such as mobile rights and Internet rights.'®

At the upstream level, the European Commission has traditionally segmented the
purchasing activity for sports broadcasting rights into separate markets according to
the nature of the content that allow broadcasters to compete against each other.'”
Therefore, the European Commission has identified three types of separate markets:

® Geradin 2005, 7.

19 Ibid., 7; Kienappel and Stein 2007, 10.

"' Mendes Pereira 2003, 31.

Commission decision, 27 May1998 (hereafter: Bertelsmann case), para 18.

See e.g. ibid., para 18; Commission decision, 3 March 1999 (hereafter: TPS case), para 25.
14 Nitsche 2001, 116; Arifio 2004a, 156.

See e.g.: TPS case, para 26; Bertelsmann case, para 18.

Commission decision, 19 January 2005 (hereafter: German Bundesliga case), para 18.

'7" Geradin 2005, 7; Subiotto and Graf 2003, 593.
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1) Broadcasting rights for major sports events versus broadcasting rights for other
television programmes. The European Commission has justified this segmen-
tation by referring to the specific features of sports broadcasting rights and
sports events as compared with film and other programme rights. First, sports
programmes covering widely popular sports or major international events are
often able to achieve high audience ratings and attract advertisements. Second,
the broadcasting rights for sport events must be acquired in advance of the
event, but their attractiveness may change considerably depending on the actual
participation and success of teams or participants appealing to national or
regional audiences.'®

Broadcasting rights for football games versus broadcasting rights for other
sports games. The market for football broadcasting rights must be distinguished
from the market for other sports broadcasting rights, due to football’s pre-
eminence as the singularly most popular sport across most Member States and
beyond."”

Broadcasting rights for football events that are played regularly throughout
every year (such as the domestic leagues, the Champions League, etc.) versus
broadcasting rights for football events that do not take place regularly (such as
the World Cup, etc.).”’

2

~

3

~

With regard to the geographic markets, the European Commission considered
that the downstream markets are of a national character or at least confined to
linguistic regions.”' The same goes for the geographical upstream markets.””

8.1.2 Antitrust Rules

Although European competition law is built up out of different building blocks
(antitrust rules—Articles 101-102 of the TFEU, merger control-Regulation
139/2004, State aid control—Article 107 of the TFEU and liberalisation—Article
106 of the TFEU), the media and sports sector have mainly dealt with the antitrust
rules, based on Articles 101 (dealing with the potential anticompetitive impact of
agreements between independent market operators) and 102 (dealing with the
abuse of a dominant market position) of the TFEU. In this chapter, the analysis of
the antitrust rules will be limited to Article 101 of the TFEU, because this Article

18 Bertelsmann case, para 18.
19 Commission of the European Communities 2001, para 19.

20 See e.g.: Commission decision, 23 July 2003 (hereafter: UEFA Champions League case), para
59, 62-63 Case No COMP/M. 2876-Newscorp/Telepit). OJ (2004) L 110/73 (hereafter:
Newscorp/Telepin case), para 65.

2! UEFA Champions League case, para 90; Bertelsmann case, para 23; Bundesliga case, para 19.

22 UEFA Champions League case, paras 87-89; Bundesliga case, para 19; Commission decision,
2 April 2003 (hereafter: Newscorp case), paras 62 & 67.
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is the basis for the most relevant decisions with regard to the selling and buying of
exclusive sports broadcasting rights that will be discussed later (infra).

The assessment of Article 101 of the TFEU consists of two elements. First, it
has to be clarified whether an agreement between undertakings, which is capable
of affecting trade between Member States, has an anticompetitive object or effect
(Article 101 (1) of the TFEU). Secondly, it needs to be examined if a restrictive
agreement also produces procompetitive benefits that could outweigh the
restricting effects (Article 101 (3) of the TFEU).*

8.1.2.1 Article 101 (1) of the TFEU: Scope and Basic Principles

According to Article 101 (1) of the TFEU “the following shall be prohibited as
incompatible with the common market: all agreements between undertakings,
decisions by associations of undertakings and concerted practices which may
affect trade between Member States and which have as their object or effect the
prevention, restriction or distortion of competition within the common market, and
in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading
conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading par-
ties, thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial
usage, have no connection with the subject of such contracts”.

To fully understand the scope of Article 101 (1) of the TFEU, a limited
overview of the constituent elements of this Article will be given.*

A. Undertakings and associations of undertakings

Article 101 (1) of the TFEU applies to (associations of) undertakings. Although the
TFEU does not contain a definition of the term ‘undertaking’, the European Court
of Justice has defined the concept ‘undertaking’ as “every entity engaged in
economic activity regardless of the legal status of the entity and the way it is
financed” *> An economic activity encompasses any activity that involves
“offering goods or services on the market” *® Because professional sports clubs

23 European Commission 2004, para 11.

2% For a more detailed analysis of Art. 101 of the TFEU, see e.g.: Jones and Sufrin 2008;
Van Bael and Bellis 2010.

2 , Klaus Hofner and Fritz Elser v. Macroton GmbH
26 CJ, Commission of the European Communities v Italian Republic, para 7.
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and governing bodies engage in economic activities, the European Commission
has in different decisions stated that they can be classified as undertakings within
this meaning.”’ Consequently, associations of, for example, football clubs are
associations of undertakings and may also be undertakings themselves so far as
they engage in economic activities,”® notwithstanding the fact that some of these
entities are non-profit making bodies.?’

B. Agreement, decision, concerted practices

As with the other terms, the TFEU does not contain a definition of the notions
‘agreement’, ‘decisions’ and ‘concerted practices’. Given that Article 101 (1) of the
TFEU prohibits joint and not individual conduct, the reference to ‘agreement’,
‘decision’ and ‘concerted practice’ requires some elements of collusion between
independent undertakings.”® The different Community Courts have defined those
terms very widely. Agreements do not have to be legally enforceable agreements.
Nor do they need to be in writing or even still in force if such an agreement continues
to pursue its effects. The term also covers so-called ‘gentlemen agreements’,
standard conditions of sale, trade association rules and trademark delimitation
agreements. For an agreement to exist, it is sufficient if the undertakings involved
“have expressed their joint intention to conduct themselves on the market in a
specific way”.>" This implies that all kinds of practices occurring in vertical and
horizontal relationships between market players active on different levels of
production could be considered as ‘agreement’, ‘decision’ or ‘concerted practice’.*

In the context of sports events, the European Commission found that regula-
tions of UEFA, such as the joint selling agreements dealing with sports broad-
casting rights (infra), constitute decisions taken by an association of associations
of undertakings.*. The European Commission illustrated this as follows: “[t]he
regulations of the UEFA Champions League provide the regulatory basis for the
manner in which the commercial rights of the UEFA Champions League are sold.
[...] The Regulations of the UEFA Champions League are binding on the national

football associations and on the football clubs” >*

C. Prevention, restriction or distortion of competition

As indicated by Jones and Sufrin, the question whether an agreement prevents,
restricts or distorts competition is the heart of Article 101 (1) of the TFEU.* Article

27 See e.g.: UEFA Champions League case, paras 106-108; Bundesliga case, para 21.

2 UEFA Champions League case, para 109.

2% Van Rompuy and Pauwels 2009, 288.

" Jones and Sufrin 2008, 148.

31 CJ, SA Hercules Chemicals NV v. Commission, para 256.
32 Elspass and Kettner 2008, 129.

33 Ibid.; UEFA Champions League case, para 109

3 UEFA Champions League case, para 110.

35 Jones and Sufrin 2008, 181.
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101 (1) of the TFEU includes an indicative, non-exhaustive list of the types of
agreement that will prevent, restrict or distort competition. The European
Commission and the European Courts have given the terminology a wide inter-
pretation. In general, agreements are caught by Article 101 (1) of the TFEU when
they are likely to have an appreciable adverse object or impact on the parameters of
competition on the market such as price, output, product quality, innovation, etc.

D. Affection of trade between Member States

Article 101 (1) of the TFEU will only apply if trade between Member States is
affected. This jurisdictional requirement defines the boundary between the areas
respectively covered by Community and national law.>’ According to the
European Court of Justice, an agreement is to be capable of affecting trade
between Member States if it is foreseeable that “the agreement in question may
have an influence, a direct or indirect, actual or potential on the pattern of trade
between Member States suffices”.>®

The broad definition of this concept does not have any problems in the case of
sport. Rules originating from European or international sporting federations are
applicable in several countries and are likely to affect trade between Member
States. Furthermore, the sole fact that the undertakings in question come from the
same Member State does not automatically imply that only trade within this
Member State is affected. On the contrary, the European Commission considered
that if an agreement is to operate across the territory of an entire Member State this
will raise a presumption of effect on interstate trade, as access to this Members
State’s market may be hampered by this very agreement.’” In fact, given the
international context of professional sport, rules originating from national sporting
federations might also affect trade between Member States.*° Therefore, it should
be noted that even agreements relating to the sale of rights to national sport events
(e.g. national football leagues) do satisfy this requirement.*!

8.1.2.2 Article 101 (3) of the TFEU

If an agreement falls within the scope of Article 101 (1) of the TFEU, this does not
imply that this agreement is automatically prohibited. Article 101 (1) of the TFEU
is supplemented by Article 101 (3) of the TFEU which is giving scope for
exemption. In order to secure entitlement to exemption, four criteria must be

36 Ibid., 182; Pace 2007, 77-78.

37 CJ, Etablissements Consten S.2.R.L. and Grundig-Verkaufs-GmbH v Commission, para 341.

38 CJ, Franz Volk v S.P.R.L. Ets J. Vervaecke, para 5/7.

3 See e.g.: Commission decision, 22 March 2006 (hereafter: FA Premier League case), para 31;

Elspass and Kettner 2008, 135.
40 Vermeersch 2007, 251.
41 Lefever and Van Rompuy 2009, 250.
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satisfied. In short, agreements, decision and concerted practices as defined in
Article 101 (1) of the TFEU that comply with the objectives set out in this
paragraph 3 are valid and enforceable.**

According to Article 101 (3) of the TFEU: “the provisions of paragraph 1 may,
however, be declared inapplicable in the case of:

—any agreement or category of agreements between undertakings,
—any decision or category of decisions by associations of undertakings,
—any concerted practice or category of concerted practices,
which contributes to improving the production or distribution of goods or to promoting
technical or economic progress, while allowing consumers a fair share of the resulting
benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not indispensable to
the attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question”.

Since May 2004, the European Commission’s exemption monopoly under
Article 101 (3) of the TFEU and the system whereby undertakings had to notify
their agreements has been abolished.*’ First, undertakings no longer have to notify
agreements in order to benefit from an exemption under Article 101 (3) of the
TFEU. They must now themselves assess whether their agreements and practices
satisfy the four criteria (‘self-assessment’). This implies that when UEFA, for
example, would decide to also centralise the sale of broadcasting rights for the
qualifying matches of international tournaments,** the sports organisation itself
has to decide whether this new way of selling could be exempted. Investigations
are only initiated ex officio or upon complaint.*> Secondly, national competition
authorities and national courts are now also empowered to fully apply Article 101
of the TFEU. Related to sports broadcasting rights, it will now be the task of the
national competition authorities to, for example, oversee whether the sale,
acquisition and exploitation of broadcasting rights to national sporting events
complies with the exemption criteria under Article 101 (3) of the TFEU.*®

8.1.3 Merger Regulation

Due to the recent evolution of the media sector, a tendency for companies in the
media sector to join forces can be identified. Consequently, one of the main
concerns is that mergers do not restrict markets and that access to key elements,

42 Elspass and Kettner 2008, p. 136.
43 Council Regulation No 1 2003.

4 Sportbusiness International 2011. Until now, the qualifying stages are sold individually by the
national leagues.

4 Weatherill 2006, 14; Jones and Sufrin 2008, 125; Faull and Nikpay 2007, 88-89.
46 Lefever and Van Rompuy 2009, 251.
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such as sports content, is not affected. Hence, in addition to Article 101 of the
TFEU, merger regulation also seems to play an important role in guaranteeing
access to sports content for the public as well as for new media operators (infra).

8.1.3.1 Introduction

Although merging entities will often state that the main motivation for their
merger is that the new entity will be more efficient (e.g. exploitation of economies
of scale in production, economies of scope, marketing efficiencies), the acquisition
or strengthening of a position of market power through a merger could also have
negative effects resulting in a distortion of competition.*’ The latter could harm
consumers through, for example, higher prices, reduced choice or less innovation.

In order to permit effective control of all concentrations in terms of their effect
on the structure of competition, the European legislator realised that a specific
legal instrument was necessary.** A general power to control mergers is not
expressly contained in the TFEU.*’ Instead, the merger regulation, obliging prior
notification of mergers with a Community dimension, is set out in Council
Regulation 139/Council Regulation No 2004.%° The objective of merger control is
to enable competition authorities to prevent harmful effects on competition by
deciding whether two or more commercial companies may merge, combine or
consolidate their businesses into one. To ensure effective control, undertakings are
obliged to give prior notification of the concentrations.”' In order to fully grasp the
scope of the merger regulation, a limited overview of the constituent elements of
this regulation will be given.>

8.1.3.2 Notification

If the annual turnover of the combined businesses exceeds specified thresholds in
terms of global and European sales, the proposed merger must be notified to the
European Commission, which must examine it.>> Below these thresholds, the
national competition authorities in the Member States may review the merger.>*

47 Rosenthal and Francis 2009, 291-314.

48 Recital 7 of the Council Regulation No 4064/89 ; Recital 6 of the Council Regulation No 139/
2004 (hereafter: EC Merger Regulation).

* Lenaerts and Van Nuffel 2005, 257; Jones and Sufrin 2008, 109.

50 EC Merger Regulation.

Recital 34 of the EC Merger Regulation, Article 4 of the EC Merger Regulation.

For an in-depth analysis of the EC Merger Regulation, see e.g.: Jones and Sufrin 2008;
Van Bael and Bellis 2010.

33 Article 4 & 6 (1) of the EC Merger Regulation.
5% Recital 12 of the EC Merger Regulation.

51

52
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After the notification, the European Commission or the national competition
authorities will examine the proposed mergers in order to see whether the
concentration would raise serious doubts about its compatibility with the common
market in the European Union or in the national Member States, respectively.”

8.1.3.3 Commitments, Conditions and Obligations

If the concentration does not raise competition concerns, the merger will be
approved unconditionally. If the concentration does raise competition concerns and
no commitments aimed at removing the impediment are proposed by the merging
firms, the merger will be prohibited.”® However, as indicated by Goyder, the
outcome of a merger notification is not necessarily that the transaction is either
blocked or cleared in its entirety.”’ Even if the competition authorities find that
competition concerns could arise, the parties involved may propose modifications to
the original concentration plan and offer commitments removing those competition
concerns.”® Where the competition authorities find that, following those modifica-
tions, a notified concentration no longer raises doubts with regard to competition,
they shall give conditional clearance for the merger to go ahead.> Afterwards, they
will monitor whether the merging companies fulfil their commitments and may
intervene if they do not.®° It is important to note that parties do not have to prove that
their commitments eliminate the competition concerns identified. It is up to the
competition authorities, if they want to reject the commitments, to demonstrate that
they do not resolve the identified competition concerns.®!

In order to ensure that the undertakings concerned comply with the commit-
ments they have entered into vis-a-vis the competition authorities, the latter may
attach to their decisions conditions and obligations.®* It is important to be aware of
the difference between ‘conditions’ and ‘obligations’ within a remedy package.
A condition is of primary importance, since it is the (or one of the) measures
required to ensure the maintenance, after the merger, of effective competition. If it
is breached, the original decision no longer stands and heavy fines can be imposed.
An obligation, by contrast, represents the steps which the parties are obliged to
take in order to implement the conditions agreed, including often the appointment
of a trustee to supervise divestiture of assets. If an obligation is not complied with,

33 Article 6 of the EC Merger Regulation; Jones and Sufrin 2008, 956.
36 European Commission 201 1a.

57 Goyder 2003, 382.

38 Rose and Roth 2008, 725; Jones and Sufrin 2008, 1077.
3 Article 6 (2) & 8 (2) of the EC Merger Regulation.

%0 European Commission 2011a.
! Jones and Sufrin 2008, 1078.

62 Recital 30, Article 6 (2) & 8 (2) of the EC Merger Regulation.
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the undertaking concerned can be punished by a periodical penalty, but such a
breach does not involve the revocation of the decision.®® Those conditions and
obligations are more commonly referred to as ‘remedies’. In practice, remedies
can be either structural, behavioural or a mixture of both. However, it should be
noted that it is not always easy to characterise commitments as either structural or
behavioural. It is often stated that behavioural remedies, such as the sublicensing
of broadcasting rights and ensuring access to essential inputs,®® relate to the
behaviour of the parties, while structural remedies, such as the reduction in the
scope and/or duration of rights of exclusive access,®” relate to the divestiture of
specific assets.°> ©” Furthermore, a structural remedy is of immediate effect and
should not be capable of being reversed in the future, whereas a behavioural
remedy will normally operate only for a fixed period of time and can be varied or
terminated as the result of a major change of circumstances.®®

As indicated above, competition authorities may attach conditions to their
clearing decision in order to facilitate market entry by competitors. The Notice on
remedies specifies that, while being the preferred remedy, divestitures or the
removal of links with competitors are not the only remedy possible to eliminate
certain competition concerns.®” This implies that also other types of commitments
may be accepted. In a number of cases, for example, the European Commission
and national competition authorities have accepted remedies foreseeing the
granting of access to key infrastructure, networks, key technology, including
patents, know how or other intellectual property rights, and essential inputs to third
parties on a non-discriminatory and transparent basis.’° It is important to note that
access remedies will only be imposed if they are equivalent in their effects to
divestiture. Given the limited effectiveness of some access remedies in the past,
this approach has to ensure that access remedies will be designed in a way that
they will be used effectively.”' The must-offer obligation that will be analysed can
be classified as a behavioural access remedy (infra).

63 Goyder 2003, 384; Commission notice on remedies 2008, para 20; Article 6 (3), Article 8 (4)
(b), Article 8 (5) (b) & Article 8 (7) (a) of the EC Merger Regulation.

64 Commission notice on remedies 2008, paras 62—66.

5 Ibid., paras 67-68.

86 Ibid., paras 22-57.

7 Jones and Sufrin 2008, 1079; Rose and Roth 2008, 728 & 730.

%8 Goyder 2003, 383.

69 Commission notice on remedies 2008, para 60.
70 Ibid., para 62.

7! Rapid Press Releases 2008, IP/08/1567.
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8.1.4 State Aid Rules

As indicated by Donders, “State aid control was considered to be the weak pillar of
European competition policy”. Now, however, State aid control by the European
Commission is at the heart of the European integration process.”” The objective of
State aid control is to ensure that government interventions do not distort compe-
tition and trade inside the EU.”* Braun formulated this as follows: “[t]he aim of EC
competition policy in the field of State aid is to establish a proper balance between
the necessity and the admissibility of public interventions in the market on the one
hand and the protection of fair competition on the other hand”.”* To achieve this
objective, Articles 107-109 of the TFEU deal with State aids that could distort
compesition. The following sections will elaborate very briefly on these State aid
rules.”

8.1.4.1 General Prohibition of State Aid

As indicated by, for example, Schiitte and Braun, the TFEU does not give a
definition of the notion ‘State aid’. Instead, Article 107 (1) of the TFEU lists the
characteristics under which State aid is incompatible with the common market.”®
According to Article 107 of the TFEU, “any aid granted by a Member State or
through State resources in any form whatsoever which distorts or threatens to
distort competition by favouring certain undertakings or the production of certain
goods shall, in so far as it affects trade between Member States, be incompatible
with the internal market”. Direct subsidies, tax shelters, ad hoc payments, loans,
tax exemptions, etc. are examples that can be labelled as State aid.”’ State aid as
defined in Article 107 (1) of the TFEU is prohibited, save to the extent that the aid
is permitted by other TFEU provisions.”®

8.1.4.2 Exemptions
Although the basic principle of the State aid rules is a general prohibition of State

aid, there are exceptions on the general ban.”® Following the wording of Article
107 (2) of the TFEU, some aid granted by a Member State shall be compatible

2 Donders 2010.
73 European Commission 2011b.
" Braun 2008, 213.

7> For an in-depth analysis of Article 107-109 of the TFEU, see e.g.: Quigley 2009; 2009a (ed).
76 Schiitte 2006, 23; Braun 2008, 213.

77 See e.g.: Plender 2004,3-40; Nicolaides et al. 2005; Rydelski (ed.) 2006.

8 Bacon 2009b, 24.

79 European Commission 2011b; Donders 2010.
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with the common market. According to Article 107 (2) of the TFEU the following
aid shall be compatible with the common market: “(a) aid having a social
character, granted to individual consumers, provided that such aid is granted
without discrimination related to the origin of the products concerned; (b) aid to
make good the damage caused by natural disasters or exceptional occurrences;
(c) aid granted to the economy of certain areas of the Federal Republic of
Germany affected by the division of Germany, in so far as such aid is required in
order to compensate for the economic disadvantages caused by that division”.
Braun emphasised that once it is established that the aid falls within one of the
exceptions of Article 107 (2), “the European Commission must not withhold its
authorization and must regard it as compatible with the common market”.®
In other words, the exemptions in Article 107 (2) of the TFEU are mandatory.
If the State aid falls within one of the categories specified in this Article, the
European Commission is required to approve it and has no discretion.®' According
to Oldale and Piffaut, however, the majority of cases are not assessed under Article
107 (2), but under Article 107 (3) of the TFEU.%?

Under Article 107 (3), the European Commission has discretion to permit aid to
be granted or not.*> The European Commission has only the possibility to accept
the aid proposed by the Member State if it contributes to the achievement of the
Community objectives and interests set out in Article 107 (3) of the TFEU.%
According to Article 107 (3) of the TFEU the following aid may be considered to
be compatible with the internal market: “(a) aid to promote the economic devel-
opment of areas where the standard of living is abnormally low or where there is
serious underemployment, and of the regions referred to in Article 349, in view of
their structural, economic and social situation; (b) aid to promote the execution of
an important project of common European interest or to remedy a serious
disturbance in the economy of a Member State; (c) aid to facilitate the develop-
ment of certain economic activities or of certain economic areas, where such aid
does not adversely affect trading conditions to an extent contrary to the common
interest; (d) aid to promote culture and heritage conservation where such aid does
not affect trading conditions and competition in the Union to an extent that is
contrary to the common interest; (e) such other categories of aid as may be
specified by decision of the Council on a proposal from the Commission”.

For the media sector, Article 107 (3) (d) of the TFEU is important asserting that
State aid can be compatible with the common market if it “promote(s) culture and
heritage conservation where such aid does not affect trading conditions and
competition in the Union to an extent that is contrary to the common interest”.
In other words, this means that the distortion of competition in and trade between

*®
=}

Braun 2008, 221.
81 Oldale and Piffaut 2009, 15.
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Member States can be accepted in so far as the aid measure scrutinised addresses
cultural and heritage conservation issues.®> With regard to the application of State
aid rules to the funding of public service broadcasters, the European Commission
has issued a communication emphasising that “[sjtate aid to public service
broadcasters usually does not differentiate between cultural, democratic and edu-
cational needs of society. Unless a funding measure is specifically aimed at pro-
moting cultural objectives, Article 87(3)(d)®® would generally not be relevant”.®’

In recent years, public broadcasters’ usage of public money to bid for sports
broadcasting rights has been criticised by private broadcasters questioning the
behaviour of public broadcasters in sports broadcasting rights markets.*® As a
result, the European Commission needed to examine many complaints about the
financing system of the public broadcasters not being in line with the State aid
rules and, in particular, whether public service broadcasters could use their funding
to acquire sports broadcasting rights (infra).

8.2 Competition Law and Non-Economic Considerations
8.2.1 Introduction

Given that the media sector is about offering and transmitting content to the public,
securing exclusive broadcasting rights to valuable content, such as sports events, is
important to acquire market share. As a result, the demand for live sports content
has increased over the years, ultimately leading to highly valued rights contracts
for popular sports events (supra). Although these contracts are seldom profitable,
broadcasters remain extremely interested in sports broadcasting rights, because of
their promotional opportunities, branding power and audience building effects.®
Moreover, as indicated by the European Commission, “exclusive possession of a
majority of such content rights gives broadcasters a market position that renders
the successful emergence of new competing broadcasting services very difficult”.”°
Hence, from a competition point of view, ensuring access to broadcasting rights
(upstream level) has been a central focus of attention.”! However, access issues in
the broadcasting sector are not only of an economic nature, but they are also
connected with the socio-political dimensions of broadcasting (downstream

85 Ppsychiogopoulou 2006, 4; Donders 2010.

86 Now: Article 107 (3) (d) of the TFEU.

87 European Commission 2009, para 35.

8 Donders 2010.
8 Evens and Lefever 2011, 38.
90 European Commission 2003, 31-32.

°l" Arifio 2004b, 21.
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level).92 The European Court of Human Rights, for example, has reiterated
different times that the broadcasting sector, and the media in general, have the
obligation to ensure the proper functioning of a democracy, which means it is their
right and duty to inform the public on matters of public interest. Not only do the
media have the task of imparting information, the public has a right to receive this
information in order to have an adequate view of, and to form a critical opinion on,
the state of the society in which they live (supra).

The question that rises is the extent to which competition authorities could and/or
should take into account considerations related to these socio-political dimensions
of the broadcasting sector, or in other words, the citizens’ interest, when analysing
access to exclusive sports broadcasting rights. Hence, can those authorities include
non-economic considerations in their competition decisions? The following
subsections will explore whether a media policy objective, especially the public’s
right to information, can be considered when applying competition law.

8.2.2 Objectives of Competition Law

Title VI of the TFEU, containing the competition rules, does not specify the
specific objectives of competition law, nor does this Title contain a definition of
the notion competition. In its XXIXth Report on Competition Policy, the European
Commission underlined the two main objectives of European competition law.
The first objective of competition policy is the maintenance of competitive mar-
kets. Hence, EU competition policy serves as an instrument to encourage industrial
efficiency, the optimal allocation of resources, technical progress and the flexibility
to adjust to a changing environment. The second objective of EU competition
policy is the single market objective. Given that an internal market is an essential
condition for the development of an efficient and competitive industry, competi-
tion law tries to prevent anticompetitive practices from undermining the single
market’s achievements.”

The European Commission has often indicated that high-competitive markets
will normally deliver the best outcomes for the consumers. The European
Commission has, for example, formulated that “the aim of the Community
competition rules is to protect competition on the market as a means of enhancing
consumer welfare and of ensuring an efficient allocation of resources”.”* In its
XXIXth Report on Competition Policy, the European Commission has specified
that “the protection of the interests of consumers, and therefore of European
citizens, is at the heart of Community competition policy” .*> In its XXXIInd Report

2 Ibid., 6-7.

° European Commission 1999, paras 2-3.
European Commission 2004, para 33.

° European Commission 1999, 10.
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on Competition Policy, the European Commission added that “one of the main
purposes of European competition policy is to promote the interests of consumers,
that is, to ensure that consumers benefit from the wealth generated by the European
economy” 2 In other words, former Competition Commissioner Kroes stressed that
“[flree competition” is not an end in itself—it is a means to an end”.”’

As observed by Valcke and Arifio, a frequently heard comment about the
application of competition law is that it is an instrument based only on economic
criteria pursuing the above-mentioned objectives.”® Odudu, for example, states
that “non-efficiency cannot be considered within competition law” and that “[t]he
task of Union competition law is much more modest [...]. There are limits to what
competition can hope to achieve”.”® As a result, competition and the so-called
non-economic goals are often contrasted or even considered mutually exclusive.'®
Hence, this could imply that the assessment of competition issues in certain sectors
would only depend on the economic position of the companies on the relevant
markets. With regard to the media sector, for example, this would imply that
competition authorities are unable, in their assessments, to take into account
substantive issues or cultural interests linked to the dissemination of informa-
tion.'°" Although some authors argued that competition law is not an appropriate
tool to handle the public interest and cultural aspects of audiovisual media, other
authors stated that such an approach appears to underestimate the potential benefits
of competition for different sectors, such as, for example, the media sector.

8.2.3 Competition Law and Cross-Sectional Provisions

Whilst the core objectives of competition law are primarily taken into account in
competition decisions, different authors argue that competition law cannot be
implemented in a vacuum.'®? Valcke, for example, pointed out that the idea that
competition decisions could not consider the specific socio-political aspects of the
broadcasting sector is based on an overly one-sided view to competition law.'*?
Arifio even considered such an approach as “naive”. Moreover, she stressed that
“over-reliance on economic efficiency as the driving force behind the Commis-
sion’s analysis runs the risk of ignoring other considerations that are equally

% Ibid., 20.

7 Kroes 2007, 1.

%8 Valcke 2004, 767-768; Arifio 2004c, 54, 97 & 103; Arifio (2004a), 157.
% Odudu 2010, 11.

100 yedder 2009, 51.

101 valcke 2004, 768.

102 See e.g.: Monti 2002, 1057; Valcke 2004, 769; Arifio 2004c, 121.
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important”."** Monti too suggested that “the consideration of non-competition
factors in competition law is legitimate and significant”.'® Steenbergen and
Cseres stressed as well that competition policy should consider other objectives
than the mere economic ones.'”® The European Commission even stated that “it
would [...] be wrong to look at the Community’s competition policy in isolation
from its other policies. Where the Commission under the competition rules has to
assess agreements, practices, [...], it will take a more favourable view if they
pursue an objective which is in line with the Community’s policy in the relevant
area”.'”” Hence, it seems that other Community policies and factors could also
play an important role in competition cases and affect competition decisions. In
other words, according to these authors, competition authorities should take into
account objectives that are not directly related to competition. This holistic
approach seems to be consolidated in Article 7 of the TFEU stating that “the
Union shall ensure consistency between its policies and activities, taking all of its
objectives into account and in accordance with the principle of conferral of
powers”.

Moreover, according to different authors, the inclusion of ‘cross-sectional clau-
ses” or ‘policy-linking clauses’ in the TFEU is designed to facilitate this process.'*®
These TFEU cross-sectional clauses require that their respective objectives should be
considered when implementing Community policies in other areas.'” Article 147 of
the TFEU [ex 127 TEC], for example, states that “the objective of a high level of
employment shall be taken into consideration in the formulation and implementation
of Union policies and activities”. The same goes for environmental protection.
Article 11 of the TFEU [ex 6 TEC] states that “environmental protection require-
ments must be integrated into the definition and implementation of the Union policies
and activities”. With regard to the audiovisual sector, the cross-sectional cultural
Atrticle 167 (4) of the TFEU [ex Article 151 TEC] states that “the Union shall take
cultural aspects into account in its action under other provisions of the Treaties, in
particular in order to respect and to promote the diversity of its cultures”. According
to Valcke, this provision is not only a political obligation, but a sound legal basis for
the Community to take into account cultural considerations when creating audio-
visual policy."'® Although this provision does not require that cultural objectives
would get priority over other objectives, it means that those objectives should be
protected from a strict application of the Treaty provisions related to competition
law and the freedom principles.''' Steenbergen and Townley recognised that

104 Arifio 2004c, 103.
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competition authorities need to take into account those ‘other’ objectives when
applying competition rules.''”

It should be noted that, although new Article 165 (1) of the TFEU states that
“the Union shall contribute to the promotion of European sporting issues, while
taking account of the specific nature of sport, its structures based on voluntary
activity and its social and educational function (emphasis added)”, it is not a
cross-sectional clause like the other ones. Van den Bogaert and Vermeersch
clarified this by saying that “the Union would only be obliged to take into account
the specific nature of sport when it undertakes direct action in sport on the basis of
Art. 111-282” '3 According to Van Rompuy and Pauwels “this provision would
have no immediate bearing to the application of the competition rules”.''"* Stewart
emphasised that sport’s special characteristics should not be taken into account
when applying other EU policies, because this provision is not a horizontal
integration clause.''> However, the authors of the Study on the Lisbon Treaty and
EU Sports Policy stated that although Article 165 of the TFEU does not require
sporting issues to be taken into account when making policies in other areas, this
Article does not prohibit the EU from doing so.''®

Hence, according to different authors, as indicated above, competition author-
ities could and even should take into account non-economic considerations and
other goals of the Community when applying competition rules. The next question
that needs to be answered is how the competition authorities should balance the
economic and non-economic considerations in their decisions. Or as questioned by
Monti: “what significance these [non-economic] factors should have in the
decision making-process” """

According to Monti, these factors should have less weight than the core
considerations of competition law, but it would be unacceptable that these factors
could only be taken into account when a decision has already been reached that an
agreement should benefit from an exemption because it satisfies the core
competition criteria. As a result, he argued that “it would be unlawful for the
Commission to exempt an agreement that fostered a particular Community policy,
but failed to achieve the core aims of EC competition policy”. Additionally, he said
that “an agreement which contributes to a Community policy but is inefficient [ ...]
should not be exempted. But an agreement which results in increased efficiency and
which contributes to other community goals is exempted because the combination
of these two benefits outweighs the restriction of competition”."'® Cseres added that
“the broad and open formulation of article [101] (3) makes it possible to balance

12 Steenbergen 2008, 142; Townley 2010, 155-159.
'3 vVan den Bogaert and Vermeersch 2006, 839.

% Van Rompuy and Pauwels 2009, 297.

5 Stewart 2009, 226.

116 parrish et al. 2010, 10 & 61.

"7 Monti 2002.

"8 Ibid., 1070-1071.
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the core values of competition [...] with certain non-competition policy objec-
tives”.''” When we take a look at the Guidelines on the application of Article 81 (3)
of the Treaty (now Article 101 (3) of the TFEU),"?® paragraph 42 formulates it as
follows: “[gJoals pursued by other Treaty provisions can be taken into account to
the extent that they can be subsumed under the four conditions of Article 81(3)”. In
the Study on the Lisbon Treaty and EU Sports Policy, it is explicitly stated that
Article 165 of the TFEU “does not adjust the proposition that the grounds for
exempting a sporting practice must be located within the exemption criteria
contained in Article 101(3) TFEU. The reference to the ‘specific nature of sport’
contained with Article 165 cannot be cited as the reason for exempting a practice
should the 101(3) exemption criteria not be satisfied” .'*!

8.2.4 Competition Law and Particularities of Sectors

Just as it is sometimes argued that competition authorities should take into account
non-economic objectives, they could also consider specific non-economic features
of sectors when taking their decisions. The European Court of Justice, for
example, has explicitly affirmed that competition law does permit the special
characteristics of certain branches of the economy to be respected.'* The
competition decisions in the following subsections are illustrations of cases where
competition authorities did so and, thus, refute the claims that competition
regulation can only deal with economic considerations.

8.2.4.1 Particularities of the Sports Sector

A. Introduction

It has been and it is still sports bodies’ greatest concern that the ‘specificity of
sport’ (supra) would insufficiently or even not be taken into account when
competition law will be applied. As indicated before, in its White Paper on Sport,
the European Commission has explicitly stated that “the case law of the European
courts and decisions of the European Commission show that the specificity of sport
has been recognised and taken into account” "> In its accompanying document to
the White Paper on Sport, the European Commission stressed that “Community
Courts and the Commission have consistently taken into consideration the

1

® Cseres 2005, 253.
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particular characteristics of sport setting it apart from other economic activities
that are frequently referred to as the “specificity of sport””.'** Although
the European Commission affirmed that “in line with established case law, the
specificity of sport will continue to be recognised”, it underlined that “[the
specificity of sport] cannot be construed so as to justify a general exemption from
the application of EU law”."*> Colucci rephrased this as follows: “the specificity
of sport is not an exception to community law”."*® Or in Zylberstein’s words:
“[w]hile Article 165 TFEU sets in the stone of EU constitutional law the need to
take account of the specific characteristics of sport, this does not mean that it will
legitimise sporting rules that violate the most fundamental rules of EU law.
Recognition of the specificity of sport should not be confused with its exemption
from the scope of the Treaty”.'*’

The accompanying document to the White Paper on Sport contains distinctive
features of the sports sector that could be of relevance when, for example, assessing
the compliance of organisational sporting rules with competition law: 1) interde-
pendence between competing adversaries, 2) uncertainty as to the result, 3) pyramid
structure, and 4) educational, public health, social, cultural and recreational functions
of sport.'*® The following subsections will briefly indicate where these specific fea-
tures of sport were taken into account in different competition decisions. The
subsections will not deal with the fourth feature. The fourth feature was discussed in
more detail in Part I of this book. It is important to note that the European Commission
stressed that those rules pursuing legitimate objectives and being inherent and
necessary for the organisation of sport will be found in violation of Articles 101 and/or
102 of the TFEU when they would go beyond what is necessary.'*

B. Interdependence between competing adversaries-Uncertainty as to the result

Given that sport is organised on the basis of clubs, teams or at least two athletes
competing, mutual interdependence between competitors is a common feature of
the sports sector. As a result, it comes as no surprise that the UEFA stressed that
“football clubs are not truly independent competitors”."** However, it is also
more generally accepted that the sports sector distinguishes itself from other
industries, because the aim of the game is not to eliminate the weaker competitor.

124 Commission of the European Communities 2007a, SEC2007b 935, 35.
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126 Colucci 2008, 25.

127" Zylberstein 2010, 65.
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In other words, the objective of team A is not to take market share from team B in
order to effect team B’s ultimate withdrawal from the market.'?’

Hence, sports competition cannot take place unilaterally. It requires the league
to co-ordinate activity over such issues as setting fixtures and establishing the rules
of the games. Whilst these forms of co-ordinated activity are not commonly
permitted in other industries, Parrish and Mietinnen stated that “it is eminently
reasonable to allow for limited cartelisation in sport”.'** The European
Commission recognised that ‘rules of the game’, such as rules fixing the length of
matches or the number of players on the field, are likely not to breach the
competition rules if they are inherent and proportionate to the objectives
pursued.'?

To maintain the interest of the spectators, sport requires uncertainty of result. In
order to create greater outcome uncertainty, redistributive mechanisms are put in
place in the sports sector. The fact that sports teams, clubs and athletes have a direct
interest not only in there being other teams, clubs and athletes, but also in their
economic viability as competitors sets the sports sector also apart from other
industries where competition between firms serves the purpose of eliminating
inefficient firms from the market. It is apparent that it is perhaps the only sector in
the economy where there is need for a certain degree of solidarity between the
participants.134 Given that a team needs to compete with other teams, a champi-
onship can only be successful if there is a sufficient number of clubs competing
against each other. This may justify a certain degree of redistribution of money
earned, notably from richer clubs to poorer clubs as well as from professional
athletes to amateur sport.'>> Toft, when he was Principal Administrator of the DG
Competition, stated that “the Commission accepts such solidarity measures as part
of the special character of sport. The Commission would not as such interfere with
the manner in which solidarity measures are financed”.">® In the UEFA Champions
League case, the European Commission stressed that “it is desirable to maintain a
certain balance among the football clubs playing in a league because it creates
better and more exciting football matches [...]. The Commission recognises that a

cross-subsidisation of funds from richer to poorer may help achieve this”.">’

131 Commission of the European Communities 2007b, SEC(2007) 935, 36; Parrish and Miettinen
2008, 2-3.

132 parrish and Miettinen 2008, 2.
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134 Toft 2003, p. 4; Commission of the European Communities 2007a, SEC(2007) 935, 36;
Parrish and Miettinen 2008, 3.

135 Van Bael and Bellis 2010, 1486.
136 Toft 2003, 5.
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C. Integrity of competition

In the ENIC case,'*® the European Commission has accepted the objective of
protecting the integrity of the competition in the interest of the public.'*” In this
case, the UEFA ‘multiple ownership of sport clubs/teams’ rule, i.e. a rule
according to which a company or individual cannot directly or indirectly control
more than one of the clubs participating in a UEFA club competition, had raised
concerns under EC competition law. The European Commission decided, how-
ever, that “the object of the contested rule is not to distort competition”. The
European Commission considered that “the main purpose of the rule is to protect
the integrity of the competition and to avoid conflicts of interests that may arise
from the fact that more than one club controlled by the same owner or managed by
the same person play in the same competition”."** Monti added that “although the
rule could theoretically be caught by Article 81 of the EU Treaty, it is intended to
ensure that sporting competitions are fair and honest, which is in the interest of the

public and football fans in particular”.**!

D. Pyramid structure

In the European Model of Sport, the European Commission described in detail the
pyramid structure of the organisation of sport in Europe.'** The clubs form the
foundation of the pyramid allowing everybody to engage in sport. The next level
of this pyramid is formed by the regional federations. Those federations are
responsible for organising regional championships for their members, i.e. the
clubs, or coordinating sport on a regional level. National federations, organising
national championships and acting as regulatory bodies, represent the next level of
the pyramid. As there is only one national federation for each discipline, they have
a monopolistic position. The top of the pyramid is formed by the European
Federations.

This specific organisation of the sports sector has been challenged relying on
competition law. In the Mouscron case,'** for example, the principle of territo-
riality, i.e. clubs participating in a competition must be localised in the territory of
the federation organising the competition,'** was questioned. The European
Commission took the view that the ‘home and away from home’ rule, i.e. a rule
requiring each club to play its home match at its own ground, could be qualified as
a sporting rule falling outside the scope of the competition rules. The European
Commission found that the organisation of football on a national territorial basis

138 Commission decision, 25 June 2002 (hereafter: ENIC case); Rapid Press Releases 2002, 1P/
02/942.

139" van Bael and Bellis 2010, 1490.
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was not called into question by Community law and considered the rule indis-
pensable for the organisation of national and international competitions in view of
ensuring equality of chances between clubs.'*

8.2.4.2 Particularities of the Audiovisual Media Sector

In 2001, then Competition Commissioner Monti explicitly recognised that “/...]
competition rules [...] are the same across virtually all sectors of the economy.
They apply to media and telecoms, just as they apply to pharmaceuticals and
perfumes. However, in the audio-visual sector we should remember that the
competition rules are set in an economic context marked by a number of particular
features”."*® In its Resolution on the development of the audiovisual sector, the
Council of Ministers invited the European Commission “fo continue and to make
more effective its contribution to the development of the audiovisual sector based
on an approach that integrates the cultural, competitive and industrial dimensions
of the sector”."*’ According to Georgio Monti, this resolution suggests that the
Council considers that competition enforcement by the European Commission
should be sensitive to inter alia the cultural dimension of this sector.'*® The
European Commission indeed acknowledged that socio-cultural objectives of the
media sector, i.e. freedom of expression, public’s right to information and a high
quality of output and media plurality, could provide a backdrop to the application
of the competition rules.'*’ Arifio believed that “in communications markets, the
goal of competition law is not only to safeguard a competitive market process |[...],
but also to ensure a democratic communications order”.">° Hence, when inter-
vening in the media market, competition authorities could and should consider the
peculiarities of communications markets.">'

As already indicated in Part I, freedom of expression and information, pluralist
media and independent journalistic reporting can help democracy to take root and
to develop in a country.'>* As a result, media pluralism is a concept that generates a
broad respect for its undisputed value and importance for the democratic process as
well as cultural identity formation.'> In its Competition Policy Newsletter of 1999,
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the European Commission has indicated that, in the case of television, the goal of
media plurality must, therefore, always be kept in mind when applying competition
rules.”>* As a result, some authors have indicated that competition decisions, even
though the competition rules leave less scope for taking into account non-economic
considerations, have indirectly contributed to non-economic policies, such as
pluralism, by keeping markets open and competitive, by preventing undue
concentration of markets, and by remedying abusive behaviour.'>

Although competition decisions could indirectly influence pluralism, the
Belgian Competition Council has taken this principle explicitly into account in one
of its decisions. The president of the Belgian Competition Council found a prima
facie abuse of dominance in the behaviour of the largest Flemish media group
VMMa (owning a commercial broadcaster, radio stations, newspapers, magazines
and websites) towards its competitor, the second largest newspaper group in
Flanders (VUM) when trading advertising space or time (‘barter agreements’).
Preliminary measures were imposed to prevent VMMa from abusing its dominant
position in one market, i.e. the television advertising market, in order to strengthen
the position of associated companies in another market, i.e. newspapers and
magazines market. According to the Belgian Competition Council, due to such
practices, the pluriformity of the Dutch speaking press in Belgium could be
endangered and accordingly damage the general economic interest.'”® Hence, this
decision perfectly illustrates how competition authorities (can) take into account
the specificities of the media sector. However, the Court of Appeal annulled this
decision, because there was no proof of the prima facie abuse of dominance.'’
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Chapter 9
Joint Selling Remedies Package

9.1 Introduction

The practice of joint selling refers to arrangements by which sports clubs ensign
the selling of their broadcasting rights to their national or international sports
associations, who then sell the rights on their behalf to broadcasters limiting them
to broadcast those rights in their own territory. In contrast to the joint selling
practice, there are also clubs selling their rights individually. In Spain, for
example, broadcasters have to negotiate the exclusive broadcasting rights with the
individual football clubs. It is often argued that individual selling of broadcasting
rights would favour the stronger teams in a league owning more valuable property.
The discussion about the pros and contras of individual or joint selling falls outside
the scope of this book.

The joint selling mechanism can be illustrated as in Fig. 9.1.

Traditionally, sports associations sold all broadcasting rights in one large
exclusive contract to a single broadcaster in each territory. Hence, joint selling
mechanisms could impede competition by favouring the incumbent broadcasters
and allowing them to foreclose new media providers from competition. Therefore,
this practice has attracted the attention of the European Commission and national
competition authorities. With regard to the joint selling of exclusive broadcasting
rights of sports events (in particular football games), the European Commission
has taken three important decisions on the basis of Article 101 of the TFEU,
namely the UEFA Champions League decision, the German Bundesliga decision
and the FA Premier League decision. When analysing these decisions, it will be
examined how the changing information society has had an impact on the way
competition law is guaranteeing the public’s access to sports content.

However, before the principles set out in these decisions are discussed, it is
important to indicate that the principle of territorial exclusivity has been questioned.
Exclusivity is often achieved by limiting the viewing of the broadcast to one specified
territory. This implies that broadcasters that have acquired broadcasting rights are
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Fig. 9.1 Joint selling mechanism

limited to broadcast those matches in their respective countries. In order to guarantee
this territorial exclusivity, they encrypt their broadcasting signal so it can only be
received by their own customers within their assigned territory. However, a problem
occurs when, for example, foreign broadcasting equipment and foreign viewing
cards are imported for use, thereby by-passing the feed of the officially licensed
broadcasters for a specific country. In the UK, for example, Karen Murphy, a pub
owner, received the Premier League matches from a Greek broadcaster NOVA,
which had a license to broadcast within Greece. She had a satellite dish, a decoder
box and a NOVA viewing card that enabled her to receive and view programmes
transmitted by NOVA. Publicans (or other consumers) buy these foreign decoders,
because they are significantly cheaper than purchasing the equivalent official Sky or
ESPN subscription. It has been argued that the Premier League’s exclusive contracts
infringe competition law and freedom of services by restricting the ability of a rights
holding broadcaster to screen live pictures outside their own designated territory and
by restricting the public to buy foreign decoders to view live Premier League mat-
ches. Conversely, the Premier League argued that such territorial restrictions are
needed to protect the value of Premier League product. In the joined cases Football
Association Premier League v. QC Leisure and Karen Murphy v. Media Protection
Services,' the European Court of Justice stated that national legislation which pro-
hibits the import, sale or use of foreign decoder cards is contrary to the freedom to
provide services and cannot be justified either in light of the objective of protecting
intellectual property rights or by the objective of encouraging the public to attend

! ClJ, Football Association Premier League Ltd and Others v. QC Leisure and Others and Karen
Murphy v. Media Protection Services Ltd.
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football stadiums.”> Furthermore, the Court of Justice emphasised that a system
granting territorial exclusivity is also contrary to European Union competition law if
the license agreements prohibit the supply of decoder cards to television viewers who
wish to watch the broadcasts outside the Member State for which the license is
granted.3 A detailed analysis of this decision falls outside the scope of this book.*

9.2 Article 101 (1) of the TFEU and Joint Selling Agreements
9.2.1 Exclusive Contracts

In the broadcasting sector, granting exclusive broadcasting rights is an accepted
and established commercial practice.” The only way media operators can convince
viewers to tune into their audiovisual services is to offer an attractive programming
not being available in the programming of other broadcasters. Hence, exclusive
broadcasting rights can help broadcasters to build up audiences, to improve the
image of the channel, to attract new subscribers or advertisers and to differentiate
themselves from other broadcasters by broadcasting events not available on other
channels. Without exclusivity, any competing channel could broadcast the same
event at the same time. Accordingly, the television audience and subsequent rat-
ings would be split between the two channels, which would devalue the product.®
As a result, exclusivity is often seen as crucial to protect the value of existing
content and to create the financial incentives necessary for the production of future
content.” In other words, for the rights holders, exclusivity protects the value of
rights, while for the purchasers, exclusivity maximises profitability and allows
them to invest with greater confidence in innovative programming.®

Although exclusive contracts prohibit other broadcasters from showing specific
content, the European Court of Justice decided that an exclusive broadcasting
license does not, in se prevent, restrict or distort competition, because they are a
legitimate way to guarantee the value of the programme.’ This principle was
affirmed by the European Commission in the European Model of Sport, saying that
“the Commission does not believe that exclusive broadcasting rights are

2 Ibid., para 117, 124-125.
3 Ibid., para 146.

* For more information about this decision, see e.g.: Geey and Day 2006, 10-12; Thorntona and
Takaseb 2008, 181-186; Stewart 2009, 216-217; Geey 2009a, b; Massey 2009, 38-39; Bavasso
and Dominic 2010, 239-240.

3 European Commission 1998a, b, para 4.1.1.
6 Saltzman 2000, 2.

7 Subiotto and Graf 2003, 590.

8 Parrish and Miettinen 2008, 146; 2009, 12.

° CJ, Coditel SA and others v Ciné-Vog Films SA and others, para 16
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anticompetitive per se”.'° Monti has also reiterated this principle in different
speeches.!!

9.2.2 Individual Circumstances of Exclusive Contracts

Although the exclusive exploitation of broadcasting rights in itself does not breach
Article 101 of the TFEU, the individual circumstances of this practice could raise
competition concerns.'> Competition questions arise when broadcasters acquire
exclusive sports broadcasting rights for an excessively long duration including a
wide range of broadcasting rights (for traditional media as well as for new media
services). As regards the joint selling practice in the sports sector, for example, the
European Commission has argued that the sale of all broadcasting rights in one
large exclusive contract to a single broadcaster constitutes a horizontal restriction of
competition under Article 101 (1) of the TFEU. The reasons for this were threefold.

First, joint selling arrangements prevent the individual football clubs from
individually marketing their rights, thus, preventing competition between the
football clubs and also between the sports associations and the football clubs. This
implies that third parties only have one single source of supply, forcing them to
purchase the relevant rights under the conditions jointly determined in the context
of the invitation to bid, which is issued by the joint selling body. According to the
European Commission this means that “the joint selling body restricts competition
in the sense that it determines prices and all other trading conditions on behalf of
all individual football clubs”. In the absence of the joint selling agreement the
football clubs would set prices and conditions independently of one another and in
competition with one another.'?

Second, all rights of one sports event are bundled and sold in one huge pack-
age.' In the past, due to the strong asymmetry of value between traditional
television rights and new media rights, this resulted in a situation where one
established broadcaster was the financially stronger partner and de facto the only
actor able to bid for this large rights package including all valuable rights to the
exclusion of all other broadcasters.'” Hence, the bundled offer of those rights
across different platforms prevented new media operators from accessing the
product and, thus, purchasing meaningful rights.'® Moreover, broadcasters did not

10 European Commission 1998a, b, 15.
' Monti 2000, SPEECH/00/152, 7; Monti 2001, SPEECH/01/84, 6.
12" Scheuer and Strothmann 2004, p. 4.

13 Commission decision, 23 July 2003 (hereafter: UEFA Champions League case), paras 1, 19,
114, 128; Commission notice 2004, para 4.

14 UEFA Champions League case, para 19.
15 See e.g.: Ibid., para 20; Rapid Press Releases 2002b, IP/02/1951; Toft 2003, 11.
16 European Commission 2005, 6; Rapid Press Releases 2002b, IP/02/1951; Toft 2006b, 6.
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always exploit all the acquired rights leaving some rights unused.'” As a conse-
quence, the market was distorted harming other actors that were interested in
buying those rights, because they could not broadcast these events.'® This tradition
of holding back rights reduced considerably the amount of rights available for new
entrants, thus, hindering them from rolling out their new services. The public could
also be harmed due to the limited rights that were being used.'” Additionally,
output restrictions would occur when the joint selling entity gives preferential
treatment of certain media rights at the expense of other types of media rights
which are withheld from the market. This method is likely to hamper the devel-
opment of new media services as it may prevent players in neighbouring markets
from acquiring meaningful rights.*

Finally, these negative effects of the joint selling agreements are even aggra-
vated, because those rights are sold for a long period of time.”' It is often argued
that long contract duration would risk creating a situation where a successful buyer
would be able to establish a dominant position on the market reducing the scope
for effective ex ante competition in the context of future bidding rounds.”

9.3 Article 101 (3) of the TFEU and the Joint Selling
Agreements

9.3.1 Joint Selling Agreements: Exemption Under Article 101 (3)
of the TFEU

When the European Commission was, for the first time, confronted with a joint
selling agreement in the UEFA Champions League case, the European Commis-
sion was not prepared to exempt this agreement, as it considered that the beneficial
effects did not outweigh the negative impact of its inherent restrictions (supra).>
As a reaction to this objection, the UEFA submitted an outline of a new joint
selling arrangement.”* At the request of the European Commission, this new
arrangement was modified in a number of ways in order to benefit from an
exemption under Article 101 (3) of the TFEU: unbundling of the rights, fall-back
option, transparent tender procedure, limited duration of exclusive contracts

7 UEFA Champions League case, para 19; Toft 2003, 11; Elspass and Kettner 2008, 144.
'8 European Commission State aid E 3/2005 (2007), para 305.

!9 Rapid Press Releases 2002b, IP/02/1951.

20 Toft 2006b, 6.

2! Hatton et al. 2007, 348.

22 Toft 20064, 6.

23 Van den Bogaert and Vermeersch 2006, 833.

UEFA Champions League case, para 21.
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(infra).”® The aforementioned list of remedies imposed on the UEFA was not an
exhaustive or binding one. This implies that in future cases different or new
remedies could be adopted depending on the specific circumstances of a given
case.” In a speech, Toft explicitly stated that the remedies of the UEFA Cham-
pions League case would be “insufficient to ensure that effective competition is
maintained on the market” in the FA Premier League case.”” As a result, in this
case, the European Commission accepted the following commitments: ‘no con-
ditional bidding’ commitment, ‘no single buyer’ commitment and monitoring by a
trustee (infra). In the following sections, the different amendments and their
objective will be discussed in more detail.

9.3.1.1 Transparent Tender Procedure

As referred to by Subiotto and Graf, the way in which exclusive sports broad-
casting rights are licensed may influence the assessment of an exclusive license.”®
Therefore, in order to reduce the risk of foreclosing the market, the European
Commission has underlined, in the three different cases, that the award of the
rights should follow a transparent and non-discriminatory procedure.”’

In the UEFA Champions League case, for example, the UEFA has indicated
that it will evaluate the bids in accordance with the following objective criteria:
(a) price offered for the rights package or packages, (b) acceptance by the bidder
of all relevant broadcast obligations, (c) level of audience penetration of the
bidder in the contract territory, (d) proposed method of delivery or transmission,
(e) proposed promotional support offered for the UEFA Champions League, (f)
production capability and host broadcast expertise, (g) combination of rights
packages offered in the contract territory, (h) balance between free-to-air tele-
vision and pay-television. In addition, this joint sales body will publish criteria
on the standards which broadcasters must satisfy for broadcasting the Champions
League®' and will guarantee a reasonable time limit in which parties can submit
their bids.

As indicated by Toft, the obligation to organise such an open tender procedure
is accepted as a good remedy “as it gives all potential buyers an opportunity to

% Ibid., paras 23, 197.

6 Kienappel and Stein 2007, 11.
27 Toft 2006a, 7.

28 Subiotto and Graf 2003, p. 600.

UEFA Champions League case, para 27; German Bundesliga case, para 27; FA Premier
League case, para 32 (f); Commission decision, 22 March 2006, Annex: Commitments of the
FAPL (hereafter: FA Premier League case, Annex: Commitments of the FAPL), para 7.2.

30 UEFA Champions League case, para 30.
31 1bid., para 28.
32 Ibid., para 29.
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compete for the rights” >} In the UEFA Champions League case, it was formulated
as follows: “giving all qualified broadcasters an equal opportunity to bid for the
rights in the full knowledge of the key terms and conditions” .>* Subiotto and Graf
emphasised that without this equal opportunity for all broadcasters to acquire the
rights, concerns about possible foreclosure would increase.>

In the UK, in addition to this obligation, the FAPL proposed that the selling and
awarding of the exclusive rights of the Premier League shall be overseen by a
trustee that reports back to the European Commission to ensure that the tender
procedure is undertaken in a fair, reasonable a non-discriminatory manner.*®

9.3.1.2 Limited Duration of Exclusive Contracts

Although the European Commission acknowledges the need for a certain degree of
exclusivity to protect the value of sports rights, long contract durations could limit
competition. Exclusive contracts concluded for a long period of time could create a
situation where a successful buyer would be able to establish a dominant position
on the market reducing the scope for effective ex ante competition in the context of
future bidding rounds. The risk of this long-term market foreclosure is addressed
by requiring the joint selling entity to limit the duration of the exclusive rights
contracts to no more than three seasons.’’

As stressed by Toft, although three seasons were accepted in several cases,
three seasons or 3 years is not an absolute period.”® A standard duration for
exclusive contracts cannot be determined, because each agreement and each
market has its own characteristics. In some cases, a longer duration of exclusive
arrangements can prove to be justified, particularly when an operator wishes to
enter a new market with an innovative service or to introduce a new technology
requiring very high risk and heavy investments. In 1993, for example, a 5-year
exclusive broadcasting contract between the English Football Association, the
BBC and BSkyB was found to be proportionate as BSkyB was a new entrant in the
satellite broadcasting market.*® It should also be realised that, as underlined by
Subiotto and Graf, “the absolute duration of the licence will be less of an issue
than the number of events covered by the licence”. A broadcasting license for two

33 Toft 2006b, 7.
UEFA Champions League case, para 27.
35 Subiotto and Graf 2003, p. 600.

FA Premier League case, para 36 (e) 37 (a); FA Premier League case, Annex: Commitments
of the FAPL, paras 7.8-7.14; Kienappel and Stein 2007, 13

37 See e.g.: Toft 2003, 10; UEFA Champions League case, para 25; German Bundesliga case,
para 27; FA Premier League case, para 32 (e); FA Premier League case, Annex: Commitments of
the FAPL, para 2.4.

38 Toft 2006a, 6.
3 See e.g.: Monti 2000, SPEECH/00/152, 7; Toft 2003, 10; Subiotto and Graf 2003, 598.
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Summer Olympics, for example, would have a duration of 8 years but would only
cover two events.*

9.3.1.3 Unbundling of Broadcasting Rights

In addition to the regulatory barriers that will be discussed in Part III, business
models of incumbents could hamper the public’s as well as new entrants’ access to
content. In the past, traditional broadcasters seemed somehow reluctant to repur-
pose content on mobile- and Internet-based platforms, which were viewed as a
threat for their own business models. Since incumbents fear for a cannibalisation
of their businesses by these platforms, they tend to protect their primary markets
from new competitors by acquiring all broadcasting rights in the market, even for
platforms in which they have no interest.*’

As already mentioned before, where traditional and new media rights are
bundled, the European Commission appears to be concerned that broadcasters may
have little incentive to exploit new media technologies since such technologies
could become competing platforms for their traditional services.*” Because
established broadcasters tend to warehouse the rights acquired, market distortions
can appear harming other interested parties being unable to bid for this rights
package. Geradin referred to this as the ‘chicken and egg’ problem. To gain market
share, new media operators need premium content, but to gain access to content
they need significant market share.*’ In other words, content producers, on the one
hand, are reluctant to invest in often expensive new content when a substantial
consumer base is not certain yet. Consumers, on the other hand, hesitate to adopt
new technology owing to the uncertainty about the availability of compelling
content. If these two processes co-exist, content suppliers and consumers get stuck
in a vicious circle.** Hence, joint selling mechanisms could impede competition by
favouring the incumbent broadcasters and allowing them to foreclose market
access to new media providers.*’

According to the European Commission, the offer of unbundled rights packages
including different packages for new media such as Internet or mobile television
was the only solution to open the sports broadcasting rights marketplace for new
media operators. The fact that broadcasting rights will be no longer supplied to a
single operator should enhance the possibility for more and new media companies
to acquire exclusive broadcasting rights with regard to sports events. In addition,
“the sale of the UEFA Champions League media rights in separate packages [...]

40 Subiotto and Graf 2003, 598.

! Evens et al. 2011, 34; X 2009, 17.

42 Subiotto and Graf 2003, 605.

43 Geradin 2005, 5.

4 Evens et al. 201 1, 33; Evans and Schmalensee 2009.
45 Pparrish and Miettinen 2009, 17; Petit 2004, 436.



9.3 Article 101 (3) of the TFEU and the Joint Selling Agreements 143

should enhance the possibility for more broadcasters, including small and med-

ium-sized companies, to obtain UEFA Champions League content” .*°

9.3.1.4 Fall-Back Option

In the past, when the original joint selling agreements were in place, the governing
bodies did not always sell all the available rights which resulted in unused/unsold
rights and, thus, output restrictions. Those restrictions of output could limit the
consumer’s choice in sports broadcasts.*’

This risk could only be reduced by a requirement that unsold rights should not
be tolerated. Therefore, in the amended joint selling agreements, the governing
bodies and the European Commission reached an agreement preventing the pos-
sibility from ‘hoarding’ rights. This implies that every game has to be made
available for purchase in each country and that if the rights are not sold jointly; the
individual clubs are granted the possibility of selling the rights individually. When
the entitlement to sell the rights fall back to the individual clubs, they are then at
liberty to sell the rights to any interested buyer in competition with the joint selling
body.*® In the UEFA Champions League case, for example, the football clubs will
be allowed to sell “on a non-exclusive basis in parallel with UEFA certain media
rights relating to action in which they are participating”.** The same goes for the
German Bundesliga case and the FA Premier League case.””

The philosophy behind this amendment is twofold. First, the European Com-
mission questions the efficiencies and benefits of the joint selling procedure where
the joint selling body is not able to sell the rights. Second, the European Com-
mission emphasised that “maintaining competition between the joint selling body
and the football clubs in bringing such rights to the market helps to avoid rights to
sports events remaining unused, where there is demand for them”. The fall-back
option will also give the football clubs the opportunity to sell broadcasting rights
to free-to-air broadcasters when pay-television operators are not interested (any-
more).”" Hence, according to the European Commission, giving the football clubs
the opportunity to sell the unused rights are outweighing the negative effects
arising from the joint selling arrangement by the increased amount of content
made available for a wider distribution.’>

4 UEFA Champions League case, para 171.

7 Toft 2003, 11.

8 Toft 2006b, 8; Ungerer 2003, 9.

4 UEFA Champions League case, paras 22, 34, 38, 158-161.
30 German Bundesliga case, Annex Commitments of the League Association, para 6.1; FA
Premier League case, para 32 (g); FA Premier League case, Annex: Commitments of the FAPL,
paras 9.1 and 9.4.

5! UEFA Champions League case, para 159.

52 Ibid., para 161.
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9.3.1.5 ‘No conditional bidding’ Commitment

In the FA Premier League case, in addition to the ‘standard’ remedies’, the
European Commission received a commitment from the FAPL that bids other than
simple standalone bids would be disregarded, i.e. ‘no conditional bidding’ com-
mitment. In other words, this ‘no conditional bidding” commitment implies that
the joint selling body can only accept unconditional bids per package® and, thus,
that the joint selling body will only sell the individual rights packages to the
highest standalone bidder.>* Such blind selling would prevent a powerful buyer
wanting to acquire the most valuable package(s) from offering a bonus on con-
dition that all the valuable rights are sold to him, thus inciting initial rights owners
not to sell at least some packages to competitors in the same market or operators in
neighbouring markets.” In Belgium, however, the Competition Council did not
consider the payment of bonuses for obtaining multiple or all packages as an
infringement of competition law.”®

9.3.1.6 ‘No Single Buyer’ Commitment

To prevent that all the exclusive live broadcasting rights would be sold to one
television company, the FAPL, in the FA Premier League case, agreed that the
tendering procedures for broadcasting rights after 2006 would ensure that there are
at least two broadcasters of live Premier League matches. In order to achieve this,
the live rights would be sold in six packages and one buyer would not be entitled to
buy all the packages, i.e. ‘no single buyer’ commitment.’’ In a speech, Toft
explained that this commitment will only be justified “where at the time of the
tender a serious foreclosure risk already exists ex ante due to the presence of a
dominant undertaking on the downstream market or where selling the rights to a
single buyer would secure the winner a dominant position extending beyond the
duration of the contract in question” >® Hence, this would prevent incumbent pay-
television operators in the UK, particularly BSkyB, from buying all the packages.
In Belgium, however, the Competition Council stated that there is no objection to
the selling of all packages to one actor.>”

33 FA Premier League case, para 36 (e); FA Premier League case, Annex: Commitments of the
FAPL, paras 7.5-7.7; Rapid Press Releases 2005b, 1P/05/1441.

34 Kienappel and Stein 2007, 12.

55 Toft 2006a, 6; Kienappel and Stein 2007, 12.

36 Belgian Competition Council 2005, para 34.

5T FA Premier League case, para 33, 37 (c)—(d), 41; FA Premier League case, Annex:

Commitments of the FAPL, para 3.2.
% Toft 2006a, 7.
39 Belgian Competition Council 2005, para 33.



9.3 Article 101 (3) of the TFEU and the Joint Selling Agreements 145

However, it is debatable whether the inclusion of the ‘no single buyer’ com-
mitment, regardless of the underlying rationale, has in fact substantially broadened
the offer of sports on television in the UK. A recent interim report on pay-tele-
vision in the UK of Ofcom demonstrates the limited practical effects of the
European Commission’s action on consumer’s choice and pricing.60 With the help
of this remedy, in 2006, BSkyB won four of the six live packages and Setanta won
the other two live packages. The outcome of the 2009 auction was that BSkyB won
the rights to five of the six available packages, which is the maximum available to
a single bidder.®' Setanta was only able to secure one live package for the
2010-2013 seasons.®? Only a few months after the auction, the FAPL announced
that Setanta had been unable to meet its financial obligations, and that the existing
license agreement would be terminated.®® A couple of days later, Setanta went into
administration and ceased its operations in the UK market.°* By the end of June
2009, the FAPL announced that ESPN had won the rights previously belonging to
Setanta.®> ESPN’s UK sports channel will be distributed on Sky’s pay-television
platform.®® As indicated by Van Rompuy, although this remedy did facilitate the
entry of a new pay-television operator, Setanta, into the market, the greater
competition for the live Premier League matches could not be maintained.®’

9.3.2 Development of New Media and the Public’s Access to Sports
Content

9.3.2.1 Introduction

In the different press releases that accompanied the joint selling agreement deci-
sions, the European Commission has always stressed that the aim of the amend-
ments was to foster competition on the markets for the acquisition of sports
broadcasting rights and to increase consumers’ choice. The European Commission
welcomed UEFA’s new policy for the joint selling of media rights to the Cham-
pions League by stating that it “will give an impulse to the emerging new media
markets such as the Internet and UMTS services” and “represents good news for
[...] fans”.®® In January 2005, when the commitments given by the German

0" Ofcom 2009, paras 2.51-2.55.

! Ibid., para 2.53.

2 Ibid., para 2.53.

S Ibid., para 2.54.

5 BBC News 2009; Guardian 2009.

5 Ofcom 2009, para 2.54.

6 Ibid.

57 Van Rompuy 2009, 119; Lefever and Van Rompuy 2009, 258.

o8 Rapid Press Releases 2002a, IP/02/806; Rapid Press Releases 2003a, IP/03/1105.
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Football League were rendered legally binding by a formal European Commis-
sion’s decision, the former Competition Commissioner Kroes commented that, due
to this decision, fans will benefit from new products and greater choice. Fur-
thermore, she stressed that “[t]he commitments liberalise the central marketing
arrangements and maximise the rights for television and new media (UMTS,
Internet)”.*® One year later, with regard to the FA Premier League case, Kroes
repeated that “[t]he commitments offered by the FA Premier League therefore
provide for more rights, including television, mobile and internet rights” and “the
solution we have reached will benefit football fans”.”® Moreover, in 2003, then
Competition Commissioner Monti stated that “by creating opportunities for
broadcasters other than BSkyB now [...], the Commission is aiming to increase
consumer choice in the UK”. Moreover, he added that “for the first time, there is a
real opportunity for free to air broadcasters to provide their viewers with top flight
Premier League action throughout the season”.”!

Although these statements are very promising, the question that needs to be
answered is whether the public, as a consumer or as a citizen, and the new media
operators actually have been taken into account when giving an exemption under
Article 101 (3) of the TFEU.

9.3.2.2 Joint Selling Agreement and Competition in the Changed Media
Landscape

A. Introduction

In the UEFA Champions League case, the European Commission explicitly
recognised and accepted that the benefits generated by the amended joint selling
agreements outweigh the negative effects that it deploys and, therefore, an
exemption can be granted under Article 101 (3) of the TFEU.

First, the benefits for the broadcasters are inter alia created by the single point
of sale of the UEFA Champions League rights.”> The advantage of a single point
of sale is that this allows media operators to “provide coverage to consumers of the
league as a whole and over the course of the entire season”.”> The European
Commission has accepted that “such aggregation seems indispensable to present a
worthwhile product that interests viewers”.”* Second, it is argued that an orga-
nisation is able to create a uniformity and consistency of its product if it is sold via
joint selling. Hence, in the UEFA Champions League case, the European

% Rapid Press Releases 2005a, IP/05/62.

70 Rapid Press Releases 2006, IP/06/356, 1.
7! Rapid Press Releases 2003b, IP/03/1748, 2.
72 UEFA Champions League case, para 169.
73 Ibid., para 145.

™ Ibid., paras 1, 145 and 175.
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Commission stressed that “the joint selling of the league media products provide
benefits for broadcasters in terms of a common and consistent look to the on-
screen presentation of the matches [...]. This is of benefit to viewers as they are
able immediately to recognise a UEFA Champions League branded media product
[...]”.° Finally, the joint selling arrangement “creates efficiencies, which allow
media operators to invest more in new improved production and transmission
technologies, quality television coverage, quality production and presentation, etc.
It is also likely to lead to a more intensive and innovative exploitation of the rights
to the benefit of the consumer”.”®

With regard to new media operators, the European Commission has stressed
that “the sale of the UEFA Champions League media rights in separate packages
[...] should enhance the possibility for more broadcasters, including small and
medium-sized companies, to obtain UEFA Champions League content”.”’
Furthermore, as indicated before, the European Commission has emphasised that
the amended joint selling agreements will give the possibility for new media
operators (such as Internet and mobile services) to buy exclusive broadcasting
rights. In other words, as a result of these changes, the sports broadcasting rights
market could be opened for new media operators. However, although the process
of unbundling media rights seeks to stimulate the roll-out of new media and to
increase consumer’s choice by creating the possibility for more operators to bid for
the rights, they are not always offered the same opportunities as the traditional
media operators. A technical concern for a decline of quality of experience is often
applied to impose an embargo on broadcasting over the Internet as well as over
mobile phones. Or additionally, the tender only allows new media operators to
broadcast clips of the sports events.

B. Embargo

In its 2003 decision, the European Commission specified that UEFA and the clubs
could “only provide online video content one and a half hours after the match has
finished” , because live streaming on the Internet would not permit the maintenance
of a satisfactorily high quality.”® Back then, this embargo had been criticised by
Internet service providers. They considered that “the embargo is too long for
deferred exploitation” and that they “would like to have live rights”. In addition,
they regretted that Internet service providers were excluded from competing for
those rights.”” The unequal treatment of these rights makes these new media
services less attractive, which may undermine market development and user take-

up.®® Especially the uniqueness of sport events makes their delayed transmission

7 Ibid., paras 154-157.
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less valuable for the public as it is often argued that sports should be experienced
live.®!

However, it was stressed that this technical argument could change over time,
making it necessary to revisit the embargo.® Over the years, it is proven that this
technical argument has become highly contestable as other major sports events are
streamed live without loss of quality and with a delay of no longer than a few
seconds. Due to these technical evolutions, UEFA decided to create the possibility
for new media operators to acquire live rights (infra).

C. Clip rights

In the UEFA Champions League decision, it was specified that UEFA and the
clubs have a right to provide audio/video content via UMTS services “available
maximum 5 min after the action has taken place” (technical transformation
delay).®® But what is actually meant by the term ‘action’ is not completely clear.
While assuming this refers to single game extracts such as a goal or a penalty, this
interpretation implies that full matches are excluded from live mobile coverage.
With regard to the FA Premier League, the mobile rights are also limited to a
package consisting of “clips of all Premier League Matches”** and those clips can
only be delivered as soon as the ‘action’ has occurred during the match.® In this
decision, clips are clearly defined as “an excerpt which contains specific content in
respect of a Premier League Match, such as a goal or key incident, and which does
not comprise more than thirty (30) seconds of continuous action from the Premier
League Match in question” ®® Hence, full coverage is not allowed.

Although it is often argued that the length of mobile sports coverage is limited
to highlights or single actions, because of the technical constraints faced by mobile
access networks or handsets, and because of concerns about the transmission
quality and viewing experience, others have stressed that these length restrictions
are not related to technical concerns, but instead driven by rights holders’ desire to
maintain rights’ value. If the latter is true, for those length restrictions to be
justified, it is necessary to prove that mobile rights indeed do adversely affect the
value of the traditional broadcasting rights.*” As the European Commission’s
Sector Inquiry into the provision of sports content over third generation mobile
networks has concluded, user experience of mobile sports content fundamentally
differs from traditional television coverage due to usage costs, personalisation of
the viewing experience and the length of time that consumers are willing to spend

81 Qee e.g.: Rumphorst 2001, 3; Commission of the European Communities 2007, SEC(2007)
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to watch the content. In addition, television and mobile services are consumed in a
very different manner, for technical, as well as for social reasons.®® Previous
research has demonstrated that mobile television will be used by people having no
access to fixed traditional television services while, for example, being on the
move. The MADUF-project™ has also shown that the regular television viewing
peaks were extended with two mobile peaks: one in the afternoon and one in the
late evening.”® Therefore, it seems that mobile television should be considered as
complementary rather than as a substitute or replacement for traditional television
services. This means that mobile services are used in addition to, but not instead of
the main platform of sports rights broadcasting via the traditional television set.”’
As there is (so far) little evidence of direct substitution between mobile and
traditional sports content services, the licensing of mobile rights (even for the
whole match) should only have a limited effect on the value of other broadcasting
rights.”> Hence, if sports fans have the time and opportunity to watch a match on
their traditional television set, they are not going to be satisfied with the screen of a
mobile handset.”® The same goes for sports consumption on the Internet. Given
that nobody will watch a whole match on its computer when he would have the
chance to watch it on a large screen television, watching sport on Internet cannot
be designated as a real substitute for watching sports on a traditional television set
(supra). Hence, new media, such as Internet or mobile television, will not kill
football on television, but will rather complement traditional broadcasting by
offering additional value for the public.94 However, it should be noted that the
convergence of, on the one hand, traditional television and, on the other hand,
Internet is underway.” Today, there is still a major separation between distribution
of content to the traditional television set and the content distributed to a PC. Only
a very limited number of consumers have a set-top box and a broadband link fast
enough to get content on the World Wide Web in high quality down to their
television. Though, this is about to change. The public is becoming increasingly
aware of the possibility to enjoy Web content on their big screen. As a result,
broadband delivered content could become a standard part of the living room.
According to Grant, “this development will significantly alter the balance of power
within the television value chain and potentially disrupt the industry in the same

8 See e.g.: European Commission 2005, para 14.

8 MADUF (Maximizing DVB Usage in Flanders) is an IBBT-project. The objective of the
MADUF-project was to generate an optimum model for providing mobile television services in
Flanders via DVB-H and develop a proof of concept. For more information about this project,
see: IBBT, http://www.ibbt.be/.
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way as the internet and viewing content on the PC has changed the music and
newspaper industries”.”® Viera Cast, for example, allows the public to access
Internet content via a Panasonic television set. However, it should be noted that,
currently, such integrated television sets often only offer access to a limited walled
garden of online content. Viera Cast only streams a limited amount of online
content, such as YouTube,97 Bloomberg News, The Weather Channel, Amazon
video-on-demand service, etc. Mid-2010, the social networking site Twitter was
added to the services on Viera Cast.

D. Platform-neutrality

As technological convergence is blurring the boundaries between previously dis-
tinct technologies, the way some sports organisations sell their sports broadcasting
rights has also changed. Instead of carving up their rights for different platforms,
the new trend is selling rights on a platform-neutral basis with packages carved out
by time window: live, near-live or deferred, highlights and clip rights.”®*’ The
winners of each package can then exploit these rights across various platforms.
Although the FAPL stated that it shall offer “the Live Audio-Visual Packages
and the Near-Live Audio-Visual Packages on a technologically neutral basis in
respect of the delivery systems and technologies by which the Core Rights in those
Packages are capable of being exploited”,")o it is important to note that mobile
rights are excluded from the definition of audio-visual rights.'”" The FAPL offers
“separate Packages of (i) Live Audio-Visual Rights, (ii) Near-Live Audio-Visual
Rights, (iii) Mobile Audio-Visual Rights and (iv) National Radio Rights”.lo2
Therefore, given the fact that the mobile rights are not treated as audiovisual rights,
this way of selling could not be considered as being completely platform-neutral.
In contrast to the FAPL rights, the Champions League rights are now sold
without any restriction with regard to the platform used for their exploitation. As
already referred to above, UEFA has made major changes in the rights sales format
for the 2009-2012 cycle of the Champions League. The most interesting and
important change is that media content rights will be granted on a complete
platform-neutral basis. Consequently, successful bidders for live match rights will
benefit from exclusivity across all media platforms (infra), including television,
Internet and mobile, throughout the entire live match.'® As a consequence, mobile
rights will now include live transmission of the Champions League matches. The

9 Grant 2009.

7 According to Panasonic, the entire catalogue of YouTube videos is available, although it may
take a day or two for a new one on the site to appear on Viera Cast (CNet News 2008).

%8 German Bundesliga case, Annex Commitments of the League Association, para 4.
% Evens et al. 2011, 36.
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same goes for the 2009-2012 rights of the Europa League. Instead of limiting the
distribution of Europa League’s content to television, the content distributors are
allowed to transmit this content over a wide range of platforms.'® According to
the UEFA, due to convergence, the traditional term ‘broadcaster’ is no longer
accurately reflecting the reality of the methods by which content is ultimately
made available to the consumer. Therefore, the UEFA uses the term ‘content
distributor’ instead of broadcaster. A ‘content distributor’ is an organisation with a
capacity to distribute audio-visual content via any transmission technique.'®
UEFA further specifies that the content distributor is entitled to transmit the
matches on its channel, its website and via mobile wireless technology.'*®

It should be noted that a platform-neutral approach of selling rights does not
rule out the possibility that one incumbent acquires all packages and dominates all
sports content platforms. Although it seems that it establishes a fair, open and non-
discriminatory access to sports broadcasting rights, new media operators wanting
live rights have to compete again with established pay-television operators and
free-to-air broadcasters.'®” Hence, platform-neutrality does not necessarily provide
an adequate answer to the bundling strategies used by established market play-
ers.'%® Furthermore, the risk of keeping some of the acquired rights off the market
to protect other rights is maintained. In order to alleviate this concern some
governing bodies impose a use obligation on the operators who have acquired the
rights. In Germany, for example, when an exploiter does not exercise its acquired
broadcasting rights on more than two days in a season, those rights may then be
sold on a non-exclusive basis until the end of the respective football year by the
home clubs concerned.'” In contrast to the UK, where a material or persistent
failure by a purchaser of a package to comply with the obligation to exploit the
right will result in the termination of the agreement,''” not using the rights of the
Bundesliga shall not prejudice the further effectiveness of the agreement.''' With
regard to the Champions League rights, when a broadcaster is not planning or is
not able to use some rights, the latter fall back to the UEFA and they will exploit
those rights via, for example, their website or mobile service. In addition, the same
practice is applied for the Europa League rights where each content distributor has
the obligation to transmit the live matches which it has acquired. This implies that
the content distributor has the obligation to ensure live transmission on its channel,
on the Internet as well as live transmission by mobile and/or ‘near-live’ video clips
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via mobile platforms.''® A content distributor may use its own website or own
mobile portal to broadcast the matches. Alternatively, where a content distributor
chooses not to use its own platforms or does not have the means to do so, UEFA
can distribute the matches on behalf of the content distributor via an end-to-end
solution incorporating a live video service and will be able to assist the content
distributor with the provision of mobile services.'"?

Although a trend towards a platform-neutral approach of selling could be
recognised (supra), the Italian football association decided not to follow this trend.
It issued a right’s tender, dividing rights into packages defined by their technical
delivery mechanism and, thus, ignoring a recent trend for a ‘platform-neutral’
approach, because it believed that “the platformed-defined solution [...] better
addresses the current market needs in Italy”. The rights are being offered in six
exclusive packages: satellite ‘platinum live’ package including live and delayed
transmission of all matches involving all 20 teams, satellite highlight package,
‘gold live’ digital terrestrial package including live and delayed coverage of
matches involving 12 teams, ‘silver live’ digital terrestrial package including live
and delayed transmission of matches played by the remaining eight teams, high-
lights package for free-to-air television and live radio rights."'* Sky Italia secured
the platinum satellite package for €1.16 billion for the 2010-2011 and 2011-2012
seasons.''> However, an Italian Court, following a complaint by television channel
Conto TV, blocked the awarding of this platinum package to Sky Italia, arguing
that the tender was anticompetitive.''® Although Lega Calcio, the governing body
for the top two Italian football leagues, appealed this decision,'!” as a compromise,
it offered a second package of satellite rights, comprising 10 min of top-tier Serie
A match highlights which can be transmitted immediately after the final whistle.
However, Conto TV branded this package ‘worthless’ compared to the one granted
to Sky Italia, which comprises live and delayed transmission of all matches
involving all 20 Serie A teams.''® Milan’s Court of Appeal has revoked the interim
injunction against Italy’s national football league, reversing the previous ruling.
The football league is now free to continue negotiating broadcast rights with pay-
television providers.”g In addition, Antitrust, the Italian competition authority,
opened an inquiry into whether Lega Calcio had abused its position as the central
seller of the rights, because it was suspected that the rights were packaged to
benefit incumbent pay-television operators and not the viewers.'? In January
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2010, Antitrust closed its probe because it was satisfied with the additional satellite
highlights package offered by Lega Calcio.'?'

E. User-generated content

In the UEFA Champions League decision, it was indicated that only “qualified
broadcasters™ have the opportunity to bid for the rights.'?* A qualified broadcaster is
“a television broadcast organisation that holds a television broadcast license for
the relevant territory and that has the appropriate infrastructure, resources and
standing to broadcast UEFA Champions League programming”.'*> For the 2009—
2012 Europa League media rights, UEFA only accepted bits from content distrib-
utors.'** The 2009-2012 Europa League tender procedure defined a content dis-
tributor as “an organisation with a capacity to distribute audio-visual content via
any transmission technique”.'* Such organisations may include (but shall not be
limited to), television broadcasters, Internet service providers, mobile network and/
or IPTV operators.'*® The commitments of the German football association state
that all marketers and exploiters that meet the technical conditions and qualitative
criteria determined by the association are allowed to bid for the rights packages.'?’
Qualitative criteria are, for example, audience share, broadcasting schedule, the start
of coverage, etc.!?8 Hence, in the different tenders, no attention is paid to the
(growing role of) prosumers. This means that if prosumers cover sports events on the
Internet without the authorisation of the rights holders, they are infringing exclusive
deals concluded with other media operators. As indicated above, some sports or-
ganisations requested the removal of sports content illegally stored on websites. In
order to deal with this issue, Santomier and Costabiei proposed that sports organ-
isations should make some sports content available for the public offering them the
possibility to create their own services, such as a video or a blog (supra).'*’

9.3.2.3 Joint Selling Agreement and the Public’s Access to Sports Content

A. Introduction

In 2003, then Competition Commissioner Monti stated that, due to the joint
selling procedure, there was a real opportunity for free-to-air broadcasters to show

21 See e.g.: Guardian 2010; Eufootball.biz 2010.
122 UEFA Champions League case, para 27.
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Premier League matches.'>° However, the FA Premier League decision as such
did not make any reference to the advantage of sports broadcast on free-to-air
television for the public’s right to information. And neither did the European
Commission in the UEFA Champions League decision and German Bundesliga
decision. The authors of the Study on the Lisbon Treaty and EU Sports Policy state
it as follows: “the exemption decision was made out with reference to the eco-
nomic exemption criteria established in 101(3) TFEU and not to wider social-
cultural concerns”.">' When we take a closer look at the Article 101 (3) exercise
in the UEFA Champions League case, it is indicated that the viewers’ interests, in
their role as consumer and not in their role as citizen, have been taken into account.
The European Commission considered, for example, that “[jjoint selling of the
media rights of a football tournament provides an advantage for [...] viewers” .'*
In particular, “[v]iewers [will] benefit from offered multiple forms of coverage of
the UEFA Champions League. [...] A viewer is likely to wish to have a choice of
being able to watch a match live in its total length and also to be informed about
several matches in brief on a delayed basis at several different times”."* In other
words, “viewers get access to better quality media coverage [ ...] allowing them to
watch all premium matches of every match day over the course of the entire season
which are of particular interest to them”.'** Furthermore, according to the
European Commission, the joint selling practice stimulates media operators to
“invest more in new improved production and transmission technologies, quality
television coverage, quality production and presentation, etc.”. This would lead to
“a more intensive and innovative exploitation of the rights to the benefit of the
consumer” '3

In the UK, Ofcom, when deciding not to replace the current ‘no single buyer’
commitment by a stricter ‘no single buyer’ commitment, also applied a consumers’
interest approach. In 2008, Ofcom proposed in its second Pay TV Consultation
document to replace the current ‘no single buyer’ commitment by a far more
aggressive rule that would prevent the FAPL from selling more than two of its six
packages of live rights to one wholesale channel provider.'*° In doing so, Ofcom
wanted to secure that “no one provider has market power”.">” However, Ofcom
abandoned this idea, because the regulator realised that this option could be in
detriment to the fans.'*® Ofcom specified this by stating that “any remedy which
prevents or restricts aggregation to the extent that would be necessary to eliminate
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market power is also likely to risk sacrificing some of these benefits. [...] It might
also result in reduced convenience for some consumers, who would potentially
have to take multiple subscriptions or purchase multiple set-top boxes to get the
content they want”."* If more than one platform operator acquires the broad-
casting rights of the same competition, fans should take subscriptions on the
different platforms and perhaps, they have to buy additional hardware, such as an
additional set-top box, to be able to watch the various packages on what will now
be a divergence of channels. In practice, in the UK, the consumer benefits fol-
lowing from Setanta’s market entry were partially offset. Existing BSkyB sub-
scribers had to buy an additional subscription at a price of at least £9.99 per month
in order to watch all the Premier League matches.'*"

However, national competition decisions can be used as an example of how the
public’s right to information and, in particular access to sport on free-to-air tele-
vision, has played an (important) role in decisions with regard to the sale of sports
broadcasting rights.

B. Access to highlights on free-to-air television

As we take a closer look at the different tender procedures of the national Premier
Leagues, it is apparent that the broadcasting of highlights is always reserved for
free-to-air broadcasters. In 2009, Premier League chief executive Scudamore even
said that “the free-to-air highlights are a critical part of the Premier League’s
broadcast presence, helping the competition and our clubs reach the maximum
domestic audience possible”.'*' However, pay-television operators were faced
with the practice that highlights of matches that were not yet finished or just
finished, were already broadcast on free-to-air television in their sports magazines
making their live coverage less valuable.

In 2008, the German DFB announced that it would replace the joint selling
agreement exempted by the European Commission. The DFB had agreed to sell
the broadcasting rights for the first two top divisions for the seasons 2009-2015 to
the Sirius Group of Leo Kirch.'** Under the terms of the deal, Kirch promised
clubs at least an annual €500 million in return, as he intended to boost the revenues
from pay-television by giving them more exclusivity.'*> However, this deal would
have only been if the free-to-air highlights had been pushed back into a later
Saturday night slot (not before 10 p.m.).'** To compensate those late highlights,
this plan included a significant increase in the number of live free-to-air games, i.e.
12 live free-to-air matches per season on Saturday evenings.145 However, the
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German Competition Authority strongly objected to the agreement, because the
second condition for the applicability of Article 101 (3) of the TFEU, i.e. con-
sumers must receive a fair share of the created benefits, was not fulfilled. The latter
would only be true if the public would have the opportunity to choose between
combined pay-television live coverage and prompt (before 8 p.m.) free-to-air
coverage of the highlights of the games.'*® Sirius did not sufficiently guarantee the
free-television broadcasting of highlights early on Saturday, which implied that
football fans without a pay-television subscription would be worse off in com-
parison to the existing situation and, thus, would deprive fans the chance to watch
their team.'*’ Additionally, the German Competition Authority rejected the lea-
gues revised plans, including 30-minute highlights on unencrypted digital televi-
sion at 7.30 p.m. on Saturday. The DFB had proposed the half-hour highlights at
7.30 p.m. on digital television in an attempt, on the one hand, to satisfy the
German Competition Authority’s demands for highlights before 8 p.m. and, on the
other hand, to protect the exclusivity of pay-television and the value of
the broadcasting rights. Although the German Competition Authority insisted on
Saturday free-to-air highlights being broadcast ‘soon after the whistle’ to protect
the interests of the public, it rejected the proposal on the basis that the highlights
would not have an acceptable reach given that the digital penetration rate was then
only limited to only 40 % of the households.'*® Following the objections of the
German Competition Authority, the DFB ended the cooperation with Sirius and
decided to auction the rights for the 2009-2010 seasons itself.'** This approach
is a good example of a competition authority strongly considering whether the
efficiencies resulting from the agreement are passed on to the actual sports
fan.'>"

It is important to note that the German Competition Authority did not for-
mally prohibit the DFL marketing model in the end, arguing that it could not
prohibit the whole scheme prospectively, but only if and once the critical sce-
nario was really implemented."”' Because the German Competition Authority
failed to issue a formal decision about the DFB’s altered plans, the latter went to
court. The Higher Regional Court of Diisseldorf dismissed the DFB’s complaint,
but called on the Competition Authority to deliver a prompt and formal decision
in the future.'>?

146" Bundeskartellamt 2008, b.

147 Lefever and Van Rompuy 2009, 257.
148 See e.g.: Sportcal.com 2008b, c.

149" Financial Times 2008; Sportcal.com 2009d.
150 1 efever and Van Rompuy 2009, 258.

151 Berghen et al. 2009.

152 See e.g.: Sportcal.com 2009d, e.
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In Belgium, the same discussion was held. The programme Sportweekend, after
the 7 o’clock news on Sunday, was criticised by Belgacom, the rights holding
platform operator, because this programme already broadcast highlights of the
matches that were still going on. The same goes for the programme Studio 1, later
on Sunday evening, showing highlights of matches that were just finished. As a
result, Belgacom claimed that it would only buy the exclusive broadcasting rights
for the 2008-2011 seasons if free-to-air broadcasters would be prohibited to
broadcast highlights before the matches were finished or too soon after the matches
themselves. In order to meet Belgacom’s claims, highlights can only be broadcast
60 min after the matches are finished (23 p.m.). This resulted in Studio 1 being
removed from the broadcast schedule and replaced by a new show Extra Time on
Monday evening. In the Belgian discussion, however, the national competition
authority did not intervene.

C. Access to full coverage on free-to-air television

According to the Belgian Competition Council, the European Commission atta-
ches in its decisional practice with regard to the joint selling of broadcasting
rights of football leagues high value to the viewers’ interest, especially to the
principle that as many viewers as possible can see as many games as possible. As
a result, from this point of view, the Competition Council considered sublicenses
to free-to-air channels pro-competitive.'>® Therefore, the Belgian Competition
Council and the Court of Appeal approved the joint sale of broadcasting rights of
the Belgian premier League to Belgacom for the 2005-2008 seasons, because the
telecom incumbent was the sole candidate who granted sublicenses to free-to-air
broadcasters, i.e. VRT—Flemish public broadcaster and RTBF—French public
broadcaster, for the exploitation of several packages.'”* In practice, Belgacom
sublicensed the highlight rights and allowed the public broadcasters to show one
live game on Sunday evening.'> It has to be said that the deal for the broad-
casting of the live games was only for 18 months and had not been extended.

153 Belgian Competition Council 20035, para 31 (6).
154 Ibid, para 36; Court of Appeal of Brussels 2006, para 41.
155 Court of Appeal 2007, para 41.
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Chapter 10
Sublicensing Obligation

10.1 Introduction

The issue of ‘unused rights’ is a concern that has arisen in the broadcasting sector.
The coverage and scheduling of sports events is often a commercial decision,
primarily driven by the potential to earn advertising revenue. As a result, broad-
casters are most likely to schedule programmes or events they believe will attract
the largest viewing audience and, therefore, increase the potential financial return
from advertisers." This could result in a situation where broadcasters, although
they have bought the rights to a specific sports event, decide not to broadcast it.
The warehousing of unused rights can be labelled as being detrimental to the
competitors’ interest as well as the public’s interest. The former do not get
the chance to broadcast the sports event, because they do not have the rights while
the latter do not get the chance to watch the sports event.

In different speeches and decisions, the European Commission has welcomed
sublicensing obligations as an effective remedy to address the risk of exclusive
broadcasting rights being unused and, thus, to guarantee third parties’ access to
broadcasting rights.” Hence, when a sublicensing obligation is imposed on a media
player, the latter has the obligation to share all or a part of its rights with interested
third parties to ensure that these rights are effectively exploited.’

However, it should be noted that, as indicated by the European Commission, the
mere establishment of a sublicensing system is not in itself a satisfactory solution.
To be effective, the value of sublicensing will depend on the terms on which
sublicenses are granted.4 First, terms must be fair, transparent, reasonable and

! Department of Broadband, Communications and the Digital Economy 2009, 17; FACTS
2001, 13.

2 See e.g.: Temple Lang 1997, 39; Schaub 2002, 8.

3 Wachtmeister 1998, 26; Subiotto and Graf 2004, 20; Tsiotsou 2006, 79.

4 Wachtmeister 1998, 27.
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nondiscriminatory so that wider access to the rights to other market players will be
guaranteed and, thus, that the sublicensees get a real chance to compete on the
market.’ Hence, if the terms of the sublicenses are unfair or discriminatory, this
obligation will not take away the restrictive character of the underlying exclusive
license.® Interestingly, in the Notice that the European Commission issued upon
sending a statement of objections to UEFA concerning the UEFA Champions
League joint selling agreement (supra), it criticised the rudimentary sublicensing
arrangements that had been in place for allowing only one other broadcaster per
Member State to broadcast Champions League matches.” In the European Com-
mission’s view, UEFA’s sublicensing system did not provide a satisfactory miti-
gating effect.® Furthermore, the terms of the sublicensing obligation must deal with
the cost of the sublicensing, access to (un)edited material, embargoes on live
transmission or on transmission at popular times.” As indicated by Wachtmeister
and van den Brink, a situation where the price of the sublicenses is unregulated is
not desirable. Broadcasters obtaining exclusive broadcasting rights could then
charge other broadcasters excessive, and even monopolistic, prices.'® Finally, it is
important that the terms should be known in advance.'' If the acquirer does not
know what the terms of sublicenses will be, he cannot calculate precisely how
much he should offer for the right to broadcast the events in question. Lange and
Wachtmeister stressed that the European Commission would be unlikely to get
involved in determining those terms. If this had to be regulated, it would have to be
done by a national regulator, in practice, not by the European Commission.'?

In the following section, the impact of the changing media landscape on the
way competition law is dealing with the public’s access to information when
imposing sublicensing obligations will be analysed. Before we go further,
attention should be drawn to the distinction between unused rights when
broadcasters decide not to show the events and unused rights as a result of rights
holders not being able to sell their rights. In order to clarify the difference, the
latter will be referred to as unsold rights while the former will be referred to as
unused rights.

5 See e.g.: Ibid., 27; Toft 2003, 15.

S van den Brink 2000, 118.

European Commission 1999.

8 Toft 2003, 12.

% See e.g.: Wachtmeister 1998, 27; van den Brink 2000, 118.
10 Wachtmeister 1998, 27; van den Brink 2000, 118.

""" Temple Lang 1997, 39.

"2 Ibid., 40-39; Wachtmeister 1998, 27.
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10.2 Sublicensing Obligation and Joint Buying Agreements
10.2.1 Introduction

Competition problems occur in situations where one entity representing several
competitors is involved in the acquisition of exclusive broadcasting rights.'* In
practice, broadcasting rights for international sports events are acquired jointly by
all interested members, who then share the rights and the related fee between
them.'* The joint buying mechanism can be illustrated as in Fig. 10.1.

Given that joint buying agreements could have a negative impact on compe-
tition, the European Commission decided to intervene and opened an investigation
into the compatibility of this joint buying arrangement with Article 101 of the
TFEU. The European Commission’s approach with regard to the joint buying
mechanism can be illustrated by the EBU/Eurovision system case. The European
Broadcasting Union (EBU) is an association of national broadcasters. The EBU’s
purpose is to serve and support the interests of its members, to exchange content
between members and to acquire a variety of sports rights on behalf of its
members, i.e. better known as the joint buying mechanism.'> Given that the
European Commission’s objections are similar to those expressed in the joint
selling decisions, this decision will not be dealt with in detail, but only the relevant
parts will be discussed.

10.2.2 Article 101 (1) of the TFEU and Joint Buying Agreement

In 1989, the EBU applied for an exemption pursuant to Article 101 (3) of the
TFEU for its Eurovision system. This system is a European exchange system for
television programmes, including sports programmes, in which all active members

'3 Elspass and Kettner 2008, 132.
14" EBU/Eurovision System case, para 27.
'> EBU 2009.
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of the EBU are eligible to participate. Additionally, all the members are obliged to
participate in a system of joint acquisition of broadcasting rights to international
sports events, the so-called Eurovision rights.'®

According to the European Commission, this Eurovision system restricts, on the
one hand, competition between the EBU members themselves!” and, on the other
hand, the competition vis-a-vis non-EBU members.'® Since the EBU members
would compete with each other for the acquisition of broadcasting rights to sports
events in the absence of the agreement, the European Commission found that
competition between the members is “greatly restricted if not, in many cases,
eliminated”."® Additionally, the European Commission found that competition vis-
a-vis non-EBU members is distorted “as they cannot participate in the rational-
isation and cost-savings achieved by the Eurovision system, which renders the
broadcasting of sports events more expensive and complicated for them” *°
Moreover, given that international sports federations often prefer to dispose of the
broadcasting rights for a large area in one transaction instead of becoming
involved in negotiations with numerous national broadcasters, the EBU members
are given an advantage by bidding jointly.*'

10.2.3 Article 101 (3) of the TFEU and Joint Buying Agreement

Although the joint buying agreements could restrict competition, the European
Commission found the restrictions justified given the several advantages attached
to the Eurovision system. First, the joint negotiation and joint acquisition of the
broadcasting rights reduce the transaction costs which would be associated with a
multitude of separate negotiations.”* Second, the public was granted a fair share of
the benefit, because they were able to access more high-quality sports programmes
of both popular and minority sports than they would be able to do without the
advantages of Eurovision (infm).23 Third, the restrictions were indispensable, as
the same result could not be achieved by less restrictive means.>* Fourth, the
system did not allow the participating members to eliminate competition for a
substantial part of the products, because only international events (and not national

EBU/Eurovision System case, para 26.
17" Ibid., para 47-49.

18 Ibid., para 50-52.

9" Ibid., para 48—49.

20 Ibid., para 50.

2! Ibid., para 51.

22 Ibid., para 59.

2 Ibid., para 62 & 68.

24 Ibid., para 69-70.
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events) were covered and there was enough competition from independent
broadcasters.”’

Due to these benefits, the European Commission adopted a decision that
granted an exemption to the arrangement, albeit conditional upon the acceptance
of a revised sublicensing scheme”® enabling non-EBU members’ access to the
jointly acquired broadcasting rights to sports events.”” Non-EBU members get
access to the unused rights when an EBU member does not transmit any part or
only a minor part of sports events.?®

The EBU/Eurovision System case makes numerous references to the public
mission characteristic of public service broadcasters and their specific approach to
sports coverage benefiting the public.”’ Starting from the observation that
increased competition from private broadcasters had moved the broadcasting
rights of certain major sport events into the hands of new commercial channels,*
the European Commission was concerned that high-quality coverage reaching the
entire population was endangered.’’ In paragraph 19 of the EBU/Eurovision
System case, the European Commission specified that “according to whether
sports programmes are more or less attractive to viewers and hence to advertisers
and according to the costs and risks involved in the broadcasting of sports events,
public mission-oriented broadcasters and purely commercial broadcasters often
take a different approach to the broadcasting of sports events”. According to the
European Commission, commercial broadcasters are more interested in mass-
appeal sports events allowing them to attract advertisers and viewers, whereas
public mission-oriented broadcasters also have to cover minority sports or less
attractive events, as by virtue of their public mission. As a result, public mission-
oriented channels normally show a broader range of sports than purely commercial
channels.>®> Hence, the latter shows that media policy concerns, and thus non-
economic considerations are not totally absent from the European Commission’s
practice.>”

Harrison and Woods indicated that the European Commission has recognised a
public interest dimension by accepting the importance of public service broad-
casters’ ability to provide free-to-air access to sporting events to a large public.>*

% Ibid., para 77; Nitsche 2001, 94.

2% The modified access scheme for non-members can be found in: EBU/Eurovision System case,
para 3640.

27 EBU/Eurovision System case, Article 1; Lefever and Van Rompuy 2009, 254.

28 Commission decision, 10 May Commission decision of 10 May 2000 (hereafter: Eurovision
case), Annex I EBU non-members’ access to Eurovision sports programmes; Font Galarza 2000,
29.

2% EBU/Eurovision System case, para 5, 11, 19-20, 45, 60, 72, 74.

30 Ibid., para 11.

31 Lefever and Van Rompuy 2009, 254.

32 EBU/Eurovision System case, para 19.
3 Arifio 2004b, 107.

3+ Harrison and Woods 2007, 270-271.
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Viewers who cannot afford to pay the extra subscription fees required by private
commercial broadcasters would not be able to watch a given event if the event was
broadcast on those commercial channels. The Eurovision system, however,
enables those viewers to watch sports events by guaranteeing public broadcasters
to acquire broadcasting rights and then broadcast the event on free-to-air televi-
sion.* According to Townley, the European Commission has given a lot of weight
to this non-economic consideration in this decision. Nevertheless, he regretted that
the European Commission did not clarify the weight it attributed to this public
policy objective in the balance.*® Arifio argued that a greater transparency about
the real objectives pursued would be desirable.’’

Different commercial broadcasters that were unable to gain access to the Euro-
vision rights successfully challenged the decision before the General Court.”® The
General Court heavily criticised the European Commission for referring to the
mission of providing services of general economic interest (referred to in Article 106
(2) of the TFEU [ex 86 (2) of the EC Treaty]) in order to justify the EBU being granted
a special status with regard to the application of the antitrust rules.*® As the decision
in itself indicated that Article 106 (2) of the TFEU was not applicable in this case, the
General Court reasoned that factors coming essentially within the ambit of this
Article cannot constitute a criterion for the application of Article 101 (3) of the
TFEU.* The General Court further annulled the decision for failing to demonstrate
that the EBU membership rules were objective and sufficiently determinated so as to
enable their application in a uniform and non-discriminatory manner.*' Neverthe-
less, as indicated by Monti, it is important to note that the General Court has sug-
gested in its decision a very wide scope of factors which can justify exemption under
Article 101 (3) of the TFEU.** In paragraph 118 of this decision, the General Court
explicitly admitted that “in the context of an overall assessment, the Commission is
entitled to base itself on considerations connected with the pursuit of the public
interest in order to grant exemption under Article 85(3) of the Treaty”.

Consequently, in 2000, the European Commission adopted a new decision in
favour of the Eurovision system.*> This time, it carefully omitted any explicit
consideration of the public mission of EBU members or the benefits of the
broadcasting of sports events on public service broadcasters for sports fans.** As

35 Mark Meltz 1999, 116-117.
36 Townley 2010, 75.
37 Arifio 2004a, 158.

3 GC, Metropole télévision SA and others v. Commission (hereafter: Metropole television

case—GC, Metropole télévision SA and others v. Commission, 11 July 1996), para 126.
See e.g.: Metropole television case, para 117; Faull and Nikpay 2007, 1507.
Metropole television case, para 114—124; Lefever and Van Rompuy 2009, 254.
Metropole television case, para 102.

2 Monti 2002, 1057.

Eurovision case.

# Lefever and Van Rompuy 2009, 254-255.
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an addition to the 1993 scheme, the EBU submitted a set of sublicensing rules
relating to exploitation of Eurovision rights on pay-television channels in order to
ensure that the joint buying agreement of the EBU would not unfairly place pay-
television competitors in disadvantage. In short, a non-EBU member has the right
to transmit on its pay-television channel identical or comparable competitions to
those presented on the EBU member’s pay-television channel.*> As in the previous
decision, the European Commission emphasised that the public was granted a fair
share of the benefit because they were able to access more high-quality sports
programmes of both popular and minority sports than without the advantages of
the Eurovision system.*

Once again, the decision was annulled by the General Court.*” The General
Court disagreed with the European Commission®® that the sublicensing scheme
guaranteed competitors of EBU members sufficient access to live broadcasting
rights not used by the latter.*” According to the General Court, “contrary to what
the Commission contends, the sub-licensing scheme does not guarantee that live
transmission rights which are not used by EBU members are made available to
their competitors”.>® It was shown that the provisions regarding the sublicensing of
the rights for live broadcasts could only guarantee the transfer of residual rights in
which the EBU members had expressed no interest.’’ The EBU nonmembers’
access rules specify that “if an event is not transmitted live by any of the members of
Eurovision [...] a non-member [...] may transmit the event live” >? Given that an
event is considered to be transmitted live “if the majority of the principal compe-
titions constituting it are transmitted live” > this implies that an EBU member only
needs to reserve the live transmission of the majority of the competitions of an
event in order to refuse nonmembers competing for the same market a sublicense
for live transmission of the entire event, including competitions in that event which

4 Font Galarza 2000, 29; Eurovision case, Annex II Sublicensing rules relating to the
exploitation of Eurovision rights on pay-TV channels.

46 Eurovision case, para 91.

Y7 Ge, Metropole télévision SA and others v. Commission (hereafter: Metropole television
case—GC, Metropole télévision SA and others v. Commission, 8 October 2002), para 86.

® Eurovision case, para 28-37, 106-110; Eurovision case, Annex | EBU non-members’ access
to Eurovision sports programmes; Eurovision case, Annex II Sublicensing rules relating to the
exploitation of Eurovision rights on pay-TV channels.

9 Metropole television case—GC, Metropole télévision SA and others v. Commission, 8 October
2002, para 79 & 83; Lefever and Van Rompuy 2009, 255.

0 Metropole television case — GC, Metropole télévision SA and others v. Commission, 8 October
2002, para 79.

S Hatton et al. 2007, 347.

5 .. ..
% Eurovision case, Annex I EBU non-members’ access to Eurovision sports programmes, para
1.1-1.2.

53 Ibid., para 1.3.
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no EBU member will transmit live.>* Furthermore, even when an EBU member
transmits less than the majority of the competitions of a sporting event on its free-
to-air channel, but nevertheless broadcasts the remaining competitions of that event
on its pay-television channel, the nonmember of EBU has access only to deferred
transmission, unless it itself is a pay-television channel.”® This meant that the
European Commission’s view that the sublicensing scheme prevented the elimi-
nation of competition in relevant market was not well founded and that, therefore,
the European Commission had made a manifest error of assessment.’® Hence, the
European Commission and the EBU were forced to work on a third decision.”’

In 2007, however, seven years after the General Court’s annulment of the
second exemption decision, the European Commission decided to close the case
without adopting a final decision.”® It did so by merely pointing out that, contrary
to the past where EBU was the sole buyer of premium international sports rights,
as a result of new entrants and the increased capacity devoted to sports broadcasts,
the buying power of the EBU had recently declined. As a way of conclusion, the
European Commission stressed that it “will continue to monitor the rapidly
changing media sector. Access to premium content by broadcasters and, in par-
ticular, new media operators remains a concern for the Commission”.® As
indicated by losifidis and Smith, in terms of the joint buying of broadcasting rights,
the biggest threat to the EBU comes from the sports organisations being keen to
maximise the value of their broadcasting rights.60 In 2009, for example, the IOC
rejected EBU’s bid for the exclusive broadcasting rights to the Olympic Games
2014 & 2016 and sold the rights (across all platforms) to Sportfive. Sportfive has
the duty to market the broadcasting rights to individual broadcasters.®'

10.3 Sublicensing Obligation and Public Service
Broadcasters’ Funding

10.3.1 Introduction

In the previous section, it is indicated how the European Commission dealt with
the competition problems created by the joint buying of rights by the EBU.
However, it should be noted that the market will not only be distorted when public

54 Metropole television case—GC, Metropole télévision SA and others v. Commission, 8 October
2002, para 71.

55 Ibid., para 74.

¢ Weatherill 2007, 319.

7 Elspass and Kettner 2008, 146.

38 Lefever and Van Rompuy 2009, 257.

39 European Commission 2007, 114.
% Tosifidis and Smith 2011.

51 10C 2009.
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service broadcasters acquire sports broadcasting rights jointly. Indeed, the same
issues can arise when public service broadcasters buy those rights individually.

As indicated by Donders, in the debate on the acquisition of sports broadcasting
rights by public broadcasters, two opposite perspectives can be observed. On the
one hand, private broadcasters, looking at the activities of public broadcasters from
a market distortion perspective, claim that public broadcasters focus too much on
popular sports events and, more importantly, increase prices on the sports
broadcasting rights markets. On the other hand, public broadcasters, considering
sport as a public good, maintain that covering sports events is part of their remit.
They show less popular sports, they devote attention to a more extensive and in-
depth coverage of sports events and they are universally available.®*

Hence, in State aid cases, the question that often rises is whether sport falls
within the remit of public broadcasters and, thus, whether public broadcasters are
allowed to buy sports broadcasting rights. In an increasingly competitive market,
such as the market for the acquisition of sports broadcasting rights, private
broadcasters perceive the public broadcasters’ presence in the sports rights markets
and the public broadcasters’ usage of public money to bid for sports rights as
unfair competition.®® Although an analysis of this question falls outside the scope
of this book, it can be said that the European Commission has stressed that sport
can be part of a broadly defined public service remit to offer a varied and balanced
programme.**

This section will take a closer look at how the European Commission, using
State aid rules, has dealt with the situation where public service broadcasters
decide not to use the sports broadcasting rights in the changed media landscape.
Two decisions dealing with unused sports broadcasting rights will be examined:
the Flemish public broadcaster state aid case will be highlighted and the German
public broadcaster state aid case will be described in more detail. Specifically, it
will be analysed how competition authorities, when imposing sublicensing obli-
gations, have dealt with the development of new media and whether this had an
impact on the way competition authorities have dealt with the public’s access to
sports content. Although the Flemish public broadcaster state aid case and the
German public broadcaster state aid also dealt with the question whether offering
new media services is part of the public broadcaster’s remit,%” this question will
not be touched upon in this section, because it was not linked with the exploitation
of sports broadcasting rights.

%2 Donders 2010.

S Ibid.

%4 See e.g.: Commission decision, 22 June Commission decision of 22 June 2006, para
121;German public broadcaster state aid case, para 242.

85 German public broadcaster state aid case, para 229-236; Commission decision, 22 February
Commission decision of 22 February 2008, para 175-184.
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10.3.2 Unused Rights and The Flemish Public Service Broadcaster
(VRT)

In 2004, VRT launched Sporza, a new specialist sports channel for the 2004 sports
summer. According to the Belgian government, given that sport is part of the
public service broadcaster’s mission, the creation of this channel was necessary to
fulfil the public service broadcaster’s remit. Without Sporza, too much sports
events would have to be broadcast on the generalist channels of the VRT changing
the regular programme schedule too drastically.® The VMMa, the main com-
mercial competitor of the VRT, argued that the creation of Sporza illustrated that
the VRT was overcompensated.®’ As a result, the VMMa lodged a complaint with
the European Commission accusing VRT of the unlawful use of government
funding.®® Furthermore, the commercial broadcaster emphasised that this dedi-
cated sports channel was launched in order to broadcast rights that would other-
wise remain unused.®’

Although VMMa’s complaint mainly focused on the issue of sports broad-
casting rights, Donders stressed that “the European Commission’s decision on the
funding of Flemish public broadcaster VRT devotes considerably less attention to
this issue”.’® The European Commission indicated that with regard to the acqui-
sition of sports broadcasting rights, the financial aid given to the VRT could have a
negative effect on competition, because commercial broadcasters have to compete
with public service broadcasters for exclusive broadcasting rights. Commercial
broadcasters have to finance these rights based on commercial revenues only,
while public broadcasters are funded by the State without having to assure the
refinancing of the rights.”' However, the fact that the Flemish government
promised to ensure that the creation of additional channels is preceded by a formal
entrustment of the Flemish government in the future, this, so the European
Commission said, is sufficient to avoid anticompetitive practices from happen-
ing.”> Moreover, no explicit reference is made to the problem of unused rights.

66 Commission decision, 22 February Commission decision of 22 February 2008, para 60;

Donders 2010.

7 Commission decision, 22 February Commission decision of 22 February 2008, para 57.

%8 Frieda Saeys and Frédéric Antoine Saeys and Antoine 2007, 122.
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7! Commission decision, 22 February Commission decision of 22 February 2008, para 111.
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10.3.3 Unused Rights and the German Public Service
Broadcasters

In contrast to the previous decision, the practice of the public service broadcasters’
refusal to grant sublicenses for unused rights, both for broadcasting rights of
traditional media and new media, is dealt with in the German public broadcaster
state aid case. In 2004, the European Commission received complaints from
German commercial broadcasters that the German public service broadcasters
acquired exclusive and extensive sports rights packages, including new media as
well as pay-television rights, without fully using those rights and even refusing to
grant sublicenses to third parties, which distorted competition.”> Germany did not
agree that rights remained unused. It pointed out that, as regards the Olympic
Games for example, what is acquired are not broadcasted hours, but the overall
events and that even if public service broadcasters had shown only a selection of
all available events, the rights could not be regarded as unused.’*

The European Commission did not consider that “the current financing regime
allows public broadcasters to structurally outbid private competitors by offering
consistently and regularly prices which are significantly higher than what private
operators would be able to pay and thus “empty” the market”.”> However, with
regard to possible market distortions, the fact that some sports broadcasting rights
remained unused was seen as a problem. Although the European Commission
recognised that “there may be objective constraints or justifications for not using
all rights potentially available”, it stressed that “there needs to be a balance
between [...] the need [of public service broadcasters] for some flexibility in the
planning of events, on the one hand and market distortions that are not necessary
for the fulfilment of the public service due to rights being acquired on an exclusive
basis without being used and without being offered to other operators for
exploitation, on the other”.”® In its decision, the European Commission considered
that the holding back of exclusive broadcasting rights could lead to market dis-
tortions not necessary for the fulfilment of the public service remit.”” As a con-
sequence, the European Commission clearly stated that “state financing used for
exclusive rights which the public service broadcaster cannot or does not intend to
use would not, in principle, be justified [...]”."*

Furthermore, the European Commission considered that “[t]here are also other
situations where the question of “unused” rights require[s] further clarification
such as where, due to the legal prohibition to offer pay services, public service

73 German public broadcaster state aid case, para 72 & 289.

7+ Ibid., para 105 & 290.
5 Ibid., para 298.
S Ibid., para 300.
77 Ibid., para 299 & 305.
78 Ibid., para 299.
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broadcasters are not in a position to exploit payTV rights or, where due to the lack
of clear entrustment as regards new media services, it is not clear whether the
transmission of sports events over new platforms is covered by the public service
remit”.” According to the European Commission, pay-television has only a
limited impact on free-to-air television, because of its low penetration rates.*’ As a
result, the European Commission is not convinced about the argument of Germany
against the sublicensing of pay-television rights, considering pay-television rights
as being consumed by the exploitation of free-to-air television rights.®' The
European Commission continued by stating that when public broadcasters bought
rights which they are not allowed to use, such as pay-television rights, and, thus,
would risk remain unused, is in detriment to their (existing and new) competi-
tors.®? Hence, as described above, the main objective of this decision is to limit the
adverse effects on competition by granting sublicenses to third parties when rights
were not used by the public service broadcasters. Although there is no reference
made to the public in this decision, indirectly the public will benefit from the
sublicensing obligation, because sports events will be covered.

In addition, the European Commission observed that there is currently no
system in place with clear parameters for the acquisition, use and possible subli-
censing of sports rights to third parties. Moreover, there is no sufficient clarity of
what is a (justified) nonuse of rights.*> Furthermore, the European Commission
stressed that, even when rights were sublicensed on several occasions to third
parties, “the current system does not ensure that such sublicenses are offered in a
systematic and predictable way” ** Therefore, the European Commission required
that the public service broadcasters’ behaviour as regards the acquisition, use and
possible sublicensing to third parties should be made transparent and predictable
for third parties. In this respect, it is important to clarify when a right is regarded as
not used as well as the circumstances and conditions under which public service
broadcasters would offer such rights to other operators.®> As regards sports
broadcasting rights, Germany announced that the public service broadcasters will
make their policy transparent in inter alia the following ways: 1) ARD and ZDF
shall not leave sports rights unused, since they will either use them themselves or
offer them for sublicensing to third parties. For rights acquired through the EBU,
sublicenses shall be offered according to the EBU sublicensing regime under the
control of a trustee, 2) unused rights shall be offered to third parties for sublicenses
with public service broadcasters laying down in a transparent way the conditions
under which sports rights are regarded as ‘unused’, 3) the transmission over the

7 Ibid., para 301.

80 Ibid., para 301 & footnote 120.
81 Ibid., para 301.

82 Ibid., para 305.

8 Ibid., para 301.

84 Ibid., para 302-303.

85 Ibid., para 321.
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digital channels of ARD and ZDF does not restrict the possibility for third parties
to acquire sublicenses.*® The European Commission welcomed these commit-
ments and considered them to “what is necessary for the fulfillment of the public
service remit, while not leading to disproportionate effects on Competition”.87 In
its press release, the European Commission summarised it as follows: “unused
sports rights which are not necessary for the fulfilment of the public service should
normally be offered to third parties for sublicensing. Public service broadcasters
will have to clarify which sports rights will be offered to third parties for sub-
licensing, and subject to which conditions” .

Two years after the German public broadcaster state aid case, the European
Commission published a communication on the application of State aid rules to public
service broadcasting.® Paragraph 92 of this communication states that “/...] public
service broadcasters shall not engage in activities which would result in dispropor-
tionate distortions of competition that are not necessary for fulfilling the public service
mission. For example, the acquisition of premium content as part of the overall public
service mission of public service broadcasters is generally considered legitimate.
However, disproportionate market distortions would arise if public service broad-
casters were to maintain exclusive premium rights unused without offering to subli-
cense them in a transparent and timely manner. Therefore, the Commission invites
Member States to ensure that public broadcasters respect the principle of propor-
tionality also with regard to the acquisition of premium rights, and to provide rules for
the sub-licensing of unused exclusive premium rights by public service broadcasters” .
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Chapter 11
Must-Offer Obligation

11.1 Introduction

As already indicated in the first chapter of this Part, over the years, European
Commission and national competition authorities have dealt with an increasing
number of merger cases in the media sector. Concerns have arisen that mergers
could restrict access to key elements such as (sports) content. Merged entities
could combine for a long period of time a portfolio of exclusive broadcasting
rights related to premium content, including key sports events. Given that access to
sports broadcasting rights can play an important role for new media operators to
roll out their new services, this could result in a situation where an operator on one
platform could foreclose third parties’ access to exclusive content.' In order to deal
with this competition issue, must-offer obligations were often imposed on the
powerful merging entities. In practice, the must-offer obligation requires vertically
integrated companies active as a pay-television operator as well as a distributor to
offer, at wholesale or retail basis, sports broadcasting rights or specific premium
content, such as Hollywood movies or sports content, to competitors. Although the
must-offer obligation was traditionally imposed in the context of concentrations on
the market as a result of mergers, in 2010, Ofcom (within its sectoral powers)
decided to impose a must-offer obligation on BSkyB apart from merger regulation.

Although exclusive broadcasting rights have long been accepted as the only way
to protect the value of those rights for the rights holders and the broadcasters’
incentive to invest with greater confidence in their programmes, in recent years, as
indicated by Nicita and Ramello, the European Commission and national author-
ities have changed the direction in their assessment of exclusivity contracts in the
media sector. According to Nicita and Ramello, at the beginning of the 1990s,
competition authorities seemed to share the broadcasters’ view on the necessity of

' Commission of the European Communities 2007, SEC(2007) 935, 87; Newscorp/Telepiu case,
para 180.
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182 11 Must-Offer Obligation

exclusive rights deals; lately, their remedies are often based on the removal of
exclusivity clauses and on incumbents’ obligation to provide non-discriminatory
access to competitors, i.e. must-offer obligation.”

In a 2006 speech, Toft labelled a must-offer obligation as a sublicensing
obligation.®> However, referring to a must-offer obligation as a sublicensing
obligation can be very confusing. For clarity, in this book, the term ‘must-offer
obligation’ will be used when referring to a situation where all exclusivity will be
lost, while the term ‘sublicensing obligation’ will be used to refer to a situation
where the sublicensing holder gets (in most cases) the exclusive right to broadcast
the sports events.

The imposition of a must-offer obligation does not imply that the rights should
be sold in a non-exclusive way. This obligation only puts a stop to the exclusive
usage of broadcasting rights. In other words, the imposition of a must-offer
obligation should not be confused with the shift from the sale of exclusive
broadcasting rights to a single entity on one medium to the sale of those rights to
multiple entities on multiple media platforms based on economic reasons.* The
latter is described by Rowe as the replacement of the ‘economics of exclusivity’ by
the ‘economics of accessibility’. Other authors refer to this evolution as
multihoming, i.e. distribution of content through several or all platforms
available.” In the light of falling broadcasting revenues, sports organisations have
been extremely wary of maintaining the current value of their products.® Due to
the unwillingness of broadcasters to pay huge sums of fees for exclusive broad-
casting rights, sports organisations questioned whether exclusive contracts would
be the only affective strategy for selling their rights. As a result, as indicated by
Evens, rights holders, especially in the sports business, are exploring a shared
access system to premium content and provide non-exclusive content to multi-
media platforms that can be accessed by means of extra payments.” A good
example of this evolution can be found in the Netherlands. In 2008, the cable
company Zesko offered approximately €45 million for highlights and live matches
of the Dutch Premier League. The football clubs of the Dutch first division, better
known as Eredivisie, decided, after being disappointed about the financial
conditions that were offered during the bidding procedure, to exploit their
broadcasting rights themselves.® Therefore, the Dutch Eredivisie CV, the joint
company of the Premier League clubs, launched its own digital channel in
cooperation with production company Endemol: Eredivisie Live. The channel
shows live coverage of the matches, as well as talk shows, club reports and

2 Nicita and Ramello 2005, 381.

* Toft 2006, 9

4 Rowe 2009.

s Hagiu and Lee 2008, 2; Evens 2010.
S Geey 2004, 9.

7 Evens 2010.

8 Dejonghe et al. 2010, 421.
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highlights of other European football leagues. For the 2010-2011 seasons, Ere-
divisie Live has substantially broadened its supply by acquiring the live rights of
the national football cup (KNVB Beker) and the Jupiler League (second-tier
division) in order to drive up subscription rate.” Although television providers in
other countries have obtained exclusive broadcasting rights on sports events as part
of their strategy to gain market share, Eredivisie Live is broadcast by all digital
television operators in the Netherlands.'” However, it should be noted that the
channel’s subscription price may vary among these different operators. The dif-
ference in pricing is largely down to the fact that some partners can show two
games simultaneously, while others are able to show four.'' Hence, digital viewers
should not switch to another television operator to enjoy live football as all digital
television operators have equal access to this channel.'?

11.2 Development of New Media and the Public’s Access
to Sports Content

11.2.1 Introduction

Just as in the press releases of the joint selling decisions (supra), the European
Commission has stressed that the aim of the must-offer remedy would be in the
interest of new media operators, i.e. increasing competition, and the public, i.e.
increase consumer’s choice. With regard to Newscorp/Telepiu case, Monti stated
the following: “the Commission [...] has established the right conditions for the
pay-TV market in Italy to remain open and to evolve in a competitive way on a
lasting basis to the advantage of consumers”."> Ofcom’s press release announcing
the publication of the final conclusions of its investigation into the pay-television
market was even titled “delivering consumer benefits in Pay TV”. According to
Ofcom, by means of this must-offer obligation, consumers’ choice would increase,
they would enjoy a greater range of innovative services and they would benefit
from the availability of smaller, lower priced packages. Additionally, Ofcom
stressed that its decision is designed to ensure fair and effective competition.'* In
the following sections, it will be analysed how competition authorities, when
imposing a must-offer obligation, have dealt with the development of new media
and whether the changing media landscape has had an impact on the way

° Eufootball.biz 2010.

19 Sportcal.com 2008a..

" Sportcal.com 2008b.

12 Lefever and Evens 2009, 31.

13 Rapid Press Releases 2003, IP/03/478.
14" Ofcom 2010b.
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competition authorities dealt with the public’s access to sports content, and
particularly on the public’s right to information.

11.2.2 Must-Offer Obligation and Competition in the Changed
Media Landscape

The Newscorp/Telepin case dealt with the merger of Italy’s two satellite pay-
television platforms, Telepit and Stream, into the new entity Sky Italia. Sky Italia
would be a unified satellite pay-television platform.'> According to the European
Commission, after the merger, the merged entity would have combined for a long
duration an unparalleled portfolio of exclusive rights related to premium content,
including key sports events, thereby foreclosing third parties from accessing
premium content needed to establish competing pay-television offers.'® According
to the European Commission, this quasi-monopsonistic situation, in the absence of
corrective measures, inter alia a must-offer obligation “would foreclose access to
content for third parties [...]”."" According to the European Commission, the
obligation to offer content to competitors is intended to “allow competitors of the
new entity on platforms [ ...] to subsist or to enter in the Italian pay-TV market”.'®
Furthermore, it is stressed that “[t]he underlying idea is that such wholesale offer
will lower barriers to entry in the pay-TV market by allowing non-DTH pay-TV
operators to access premium contents which would otherwise be too costly for
them to purchase directly or which are locked away by means of long-duration
exclusivity agreements entered into by the incumbent players with the content
providers”."’

In the Telenet/Canal+ case, the Belgian Competition Council had to deal with
the acquisition of the Flemish pay-television activities of Canal+ by Telenet. At
that time (2003), Telenet’s cable infrastructure covered approximately two-third of
the Dutch speaking part of Belgium?® and Canal+ offered unique pay-television
services based on the ownership of first window movie rights and the exclusive
rights for live coverage of the Belgian Premier League. The Competition Council
decided that this merger between a cable operator and a broadcaster of premium
content in one entity could create significant difficulties for other parties to enter
the broadcasting market. In order to give alternative pay-television channels and
alternative infrastructures a chance to enter the Flemish broadcasting market, the
Competition Council imposed three conditions upon Telenet: 1) Telenet should

Newscorp/Telepii case, para 1.

' Commission of the European Communities 2007, SEC(2007) 935, 87.
Newscorp/Telepin case, para 151.

18 Ibid., para 246.

19 Ibid., para 246.

Belgian Competition Council 2003, 77.
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grant new pay-television channels access to its cable networks and conditional
access services on a fair, reasonable and non-discriminatory basis, 2) Telenet
should offer Canal+ to alternative infrastructure operators on a fair, reasonable and
non-discriminatory basis and 3) exclusive distribution agreements between Telenet
and the free-to-air and pay-television channels it was distributing via its cable
networks were prohibited.”! The second condition can be referred to as a must-offer
obligation. In 2007, Telenet filed a request with the Belgian Competition Council
asking no longer to be obliged to offer its pay-television channel to alternative
infrastructure operators. Early in 2008, the Competition Council approved the
lifting of the must-offer obligation.”” As a reaction to this decision, Belgacom
lodged an appeal against this decision. In 2009, the Brussels Court of Appeal
annulled this decision returning the case to the Competition Council.>* In 2010,
after a new investigation, the Competition Council decided to partly review the
must-offer obligation. Telenet will still have to offer its pay-television channel to
alternative platform operators, but only if Telenet would acquire all live broad-
casting rights for the Belgian Jupiler Pro League matches.”* The Court of Appeal
confirmed this decision.”’

In the UK, Ofcom was of the opinion that Sky had gained a position of market
power in the wholesale markets for premium sports content and believed that it is
likely to hold that position in the future, because entry barriers were such that
market power was likely to persist.”® Prior to the European Commission’s
intervention in 2006 (supra), Sky has always won all of the live Premier League
rights. While the ‘no single buyer’ commitment prohibits the FAPL from awarding
all the live Premier League rights to Sky (supra), Sky nonetheless won the majority
of those rights in both 2006 and 2009 tender procedures.”’ Ofcom regards this as
clear evidence that “in practice, there are significant barriers to other parties
winning sufficient rights away from Sky”.® Sky’s strong bidding position,
explained by the fact that Sky’s established subscriber base, coupled with other
factors such as its vertical integration and brand strength, creates the possibility to
bid a larger amount than any other bidder.?® As a result, Ofcom argued that Sky is
likely to win the majority of those rights again during future auctions.’® This market
power gives rise to the following concern: Sky, as a vertically integrated firm,
distributes its premium content in a manner that favours its own platform and its

2! Ibid. 81-82.
22 Belgian Competition Council 2008.

2 Court of Appeal 2008.

24 Belgian Competition Council 2010, para 116, 120 and 122.
% Court of Appeal 2011.

26 Ofcom 2008, para 1.2; Ofcom 2009a, paras 1.20 and 5.19.
27 See e.g.: Ofcom 2007, 22

2 Ofcom 2009a, para 5.56.

2 Ibid., para 5.19 and 5.59.

39" Ofcom 2009a, para 5.55.
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own business. It does so either by denying these channels to other actors in the
media sector or by making that content available on unfavourable terms.?' In order
to alleviate the concentration problems in this case, Ofcom decided that the best
way to “remove Sky’s ability to act on its incentives”, was to impose a must-offer
obligation implying that BSkyB needs to make its premium channels, including
BSkyB’s core premium sports, more widely available and at prices set by Ofcom.*?

Hence, as can be concluded from the previous examples, limiting entry barriers
and giving new media operators the chance to enter the audiovisual market is an
important objective of the must-offer obligation.

11.2.3 Must-Offer Obligation and the Public’s
Access to Sports Content

Consumer’s choice increases as the amount and variety of premium content
available for consumption increase and as their price decreases.’> However,
exclusive contracts create a situation where the public is unable to exercise a real
choice between different platform operators. In practice, as indicated by Ofcom,
many viewers have strong preferences for particular television channels or content
and they are likely to have preferences for a particular delivery platform due to
their different characteristics.>* Nevertheless, the implication of exclusive broad-
casting rights is that “consumers will have to choose between either doing without
Core Premium channels, or accessing pay TV via a platform that would not
otherwise be their preferred choice” > Furthermore, Ofcom, in its pay-television
consultation, determined that viewers who most value specific content are more
likely to choose for the platform offering this content. This means that “some
consumers are likely to be on a platform which would not have been their first
choice had premium content been equally available on another or all
platforms” *° Consequently, with the help of the must-offer obligation, the public
does not have to choose between their favourite content and a specific platform.

Although Weeds emphasised that the public would be better off under
exclusivity,” others argued that this would not be the case at all. According to the
latter, without exclusive broadcasting rights deals, competition among operators
from the upstream level of premium contents acquisition will be moved to the
downstream level of the quality of delivery services benefiting viewers. This non-
exclusive evolution is welcomed by those authors, because operators’ competitive

31 Ibid., para 6.2-6.3; Ofcom 2008, para 1.3.

32 Ofcom 2008, par. 8.35; Ofcom 2009a, paras 8.1, 8.31-8.32.
33 Nicita and Rossi 2008, 97-98.

3 Ofcom 2009a, para 7.51.

35 Ibid., para 7.52.

36 Ibid., para 1.43.

37 Weeds 2009, 28-29.
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advantage will not necessarily rely only on having exclusive access to valuable
content, rather it could be based on the quality of services, on technological
innovations, on pricing and packaging strategies, etc.”® Nicita and Ramello further
argued that a model based on shared access to premium contents “would allow
rights holder’s revenues to grow with the multi-platform diffusion of information”.
Hence, “in such a world, the profitability of the incumbent operators will not
depend on artificial barriers to entry, rather on the competitive capacity they will
be able to exercise with respect to the technology implemented and the quality of
services distributed to customers”.>® Hagiu added that exclusive arrangements
may harm viewers at the expense of industry profits. Not only are certain
subscribers to the excluded platform foreclosed from accessing the content, but
platforms broadcasting exclusive content can also sustain higher prices to their
subscribers.*® Hence to summarise, as Harbord and Ottaviani formulated: “/a] ban
on exclusive vertical contracts would intensify downstream competition and
transfer the benefits of premium programming to consumers”.*!

In the Newscorp/Telepiii case and BSkyB case, it is explicitly referred to the fact
that without a must-offer obligation, the availability of content to the public is
restricted, and, thus, reduces their choice.*” In contrast to these decisions, the
Belgian Competition Council did not make any explicit reference to the benefits of
this obligation for the viewers in the Telenet/Canal+ decision. Neither did it in its
2008 decision when it decided to revise the scope of the must-offer obligation.
However, the Court of Appeal, when annulling the 2008 decision of the
Competition Council, and the Competition Council in its 2010 decision, referred to
the interests of the public, particularly the existence of sufficient high-quality
pay-television channels where the public can tune into to watch live games.*
However, it should be regretted that the interests of the general public were not
better taken into account. The Competition Council should have realised that
Telenet, in order to avoid alternative platform operators to appeal to the must-offer
obligation, would not buy all live packages. Given that the broadcasting rights are
now split up between two service operators (Telenet and Belgacom), football fans
that want to watch all matches of a particular match day are now obliged to
subscribe to tow different platforms and instal two incompatible decoders. Hence,
although this revised must-offer obligation has relative positive effects from a
competition perspective, it may have rather negative effects for the wider public.

In the BSkyB case, Ofcom argued that the must-offer obligation “would allow
for the strengthening of competition between retailers and between platforms”.

3 Nicita and Ramello 2005, 384.
3 Ibid., 385.
40 Hagiu and Lee 2008, 5.

4l Harbord and Ottaviani 2001, 3.

42 Newscorp/Telepin case, para 151.

43 Court of Appeal 2008, para 89; Belgian Competition Council 2010, para 119.
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Furthermore, it would “maximise choice for consumers, both in terms of the range
of price points and packages available, and in terms of the range of platforms open
to them” .** Due to the must-offer obligation, Ofcom emphasised that “consumers
[...] will benefit from increased choice, both through the ability to access highly
attractive content on alternative platforms to those available today, and from the
opportunity to purchase different types of packages potentially at different price
[...]”.* In addition, Ofcom stated that “consumers that already subscribe to Sky’s
Core Premium Sports channels will be able [...] to switch to alternative platforms
that may better suit their needs. This may include subscribers trading down to
cheaper, smaller bundles. [...] There are clear consumer benefits as consumers
are able to make choices that better fit their preferences—choices that are no
longer restricted by the lack of availability of Sky’s Core Premium Sports
channels™ *° Moreover, Ofcom estimated that, as a result of its decision, there
could be around 1.5 to 2 million additional consumers of premium television
channels by 2015.*’ In the long term, Ofcom expected that consumer’s choice
would also be increased due to technological innovation by retailers and platform
providers.*® Hence, in the future, the public would enjoy a greater range of
innovative services following fresh investment by competing pay-television
providers.*” Although Ofcom’s press release announcing the publication of the
final conclusions of its investigation into the pay-television market was titled
“delivering consumer benefits in Pay TV”, Sky fundamentally disagreed. Sky
argued that its rivals should not benefit from its big-money rights deals>® and
announced that it would fight this “unwarranted intervention”. In short, Sky stated
that 1) Ofcom has no jurisdiction to impose such an obligation, 2) the obligation
imposed by Ofcom is disproportionate, 3) Ofcom made an error in considering the
beneficial effects of the obligation and 4) Ofcom underestimated the adverse effect
of the obligation.”’ Moreover, sports bodies have joined Sky in outlining their
opposition to Ofcom’s plans. The Premier League, for example, supported Sky’s
vision that it is unacceptable that platform operators who have been unwilling to
invest in content themselves would get a free ride on the back of investments in
content and innovation made by Sky.’* Furthermore, the Premier League argued
that the must-offer obligation would be highly detrimental to the public by
significantly devaluing content rights, because it would reduce or remove the

4 Ofcom 2008, para 8.3. For a summary of expected effects on consumers, see: Ofcom 2010a,
para 11.56.

4 Ofcom 2010a, para 11.63.

46 Ibid., para 11.68.

47 Ofcom 2010b.

48 Ofcom 2009a, para 10.41; Ofcom 2010a, para 11.69.
49" Ofcom 2010b.

50 Sportcal.com 2009.

See e.g.: Demetriou 2010.

Sportcal.com 2009.

51

52
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incentives on others to bid for exclusive broadcasting rights. Hence, given that the
value of sports broadcasting rights would be significantly diminished, this will
harm the Premier League member clubs, football and the consumers.” Although
this obligation has provoked a lot of negative reactions, it also has been welcomed
by new media operators who are in need of high-quality premium content.>* For
example, BT, the UK telecom operator, announced that it is ready to enter into a
price war with Sky over the price charged for fans to watch premium sports events.
It was prepared to undercut BSkyB by offering the latter’s main sports channel for
£15 a month, about £10 cheaper than charged by Sky.”> However, for BT, Ofcom’s
decision did not go far enough and, thus, decided to appeal this decision.
According to BT, Ofcom is wrong in not including Sky Sports 3 and 4 in the
must-offer obligation and Ofcom erred in setting the maximum prices for supply.”®
During the interim relief, all parties have reached agreement at the Competition
Appeal Tribunal (CAT). They agreed that the wholesale must-offer obligation will
apply, but that they must pay into escrow the difference between the prices to be
paid set by Ofcom and the prices charged by Sky.”’

As already indicated above, the Newscorp-Telepit merger would result in a
quasi-monopolistic situation foreclosing “access to content for third parties [...]
and is likely to restrict availability of content to consumers, thus reducing their
possibility of choice”.”® Normally, a merger resulting in a near-monopoly in the
pay-television market would not have been permissible under normal market
conditions.>® However, without this merger, there was a risk that Stream would
exit the market. Therefore, the European Commission considered that “the
authorisation of the merger subject to appropriate conditions will be more
beneficial to consumers than a disruption caused by a potential closure of
Stream” %"

Hence, as can be concluded from the previous section, the viewer is especially
seen in its role as an economic actor residing in a commercial market when must-
offer obligations are/were imposed. In the different decisions, the competition
authorities referred to the public and its economic interests, such as price and
increased choice. Ofcom, for example, explicitly stated that the must-offer
obligation would “maximise choice for consumers, both in terms of the range of
price points and packages available, and in terms of the range of platforms open to

33 See e.g.: BBC News 2010; Sportbusiness International 2010.

54 See e.g.: Telegraph 2009; Geey and Ross 2008, 7.
3 See e.g.: BBC News 2010; The Guardian 2010.
See e.g.: Broadband TV News 2010b.

57 Competition Appeal Tribunal 2010; Broadband TV News 2010a.
58

56

Newscorp/Telepin case, para 151.
3 Scheuer and Schweda 2008, 7.
60 Newscorp/Telepin case, para 221; Rapid Press Releases 2003, IP/03/478.
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them”.°" The fact that the public still has to pay an extra subscription fee in order
to have access to premium packages, and thus, that these packages are not freely
available, was not touched upon in these decisions.

11.3 Must-Offer Obligation: Wholesale Versus Retail
Obligations

The main difference between, on the one hand, the Newscorp/Telepiii case and the
BSkyB case and, on the other hand, the Telenet/Canal+ case is that in the first two
cases a ‘wholesale’ must-offer obligation was imposed and in the latter a ‘retail’
must-offer obligation. In general, the main difference between those two kinds of
obligation is that when a wholesale must-offer obligation is imposed, the merged
entity accepts to offer its premium broadcasting rights or content to other actors,
while when a retail must-offer obligation is imposed, the vertically integrated
operator makes its channels available to the subscribers of competitors on a
‘self-distribution’ basis.

11.3.1 Wholesale Must-Offer Obligation

In the Newscorp/Telepin case, the merged entity had to offer “third parties, on an
unbundled and non-exclusive basis, the right to distribute on platforms other than
DTH [satellite pay-television platform] any premium contents [ .. 752 As a result,
the competitors had the possibility to choose and unbundle specific contents from
the vertically integrated entity’s offer and to promote its own packages to their
final subscribers.> The same goes for the BSkyB case. Ofcom required that Sky
would “provide wholesale access to particular content on regulated terms”.**
Hence, in practice, the introduction of a wholesale must-offer obligation implies
that the merged entity accepts to ‘sublicense’ its premium television channels at
wholesale level on regulated terms to other actors.®> This implies that sublicensed
content becomes part of the packages offered by the other platform operators and
that the latter may fix the price of that package. As a result, the same package can

61 Ofcom 2008, para 8.3. For a summary of expected effects on consumers, see: Ofcom 2010a,
para 11.56.

52 Newscorp/Telepiii case, Annex Commitments to the European Commission—Part II—
Substantive obligations, para 10.1.

63 Nicita and Rossi 2008, 91.
54 Ofcom 2009a, paras 1.49 and 8.22; Ofcom 2010a, para 9.27.
% Valcke 2004, 651; Ofcom 2009b.
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Fig. 11.1 Wholesale must-offer obligation

be offered at different prices by different platform operators. The wholesale must-
offer obligation can be illustrated as in Fig. 11.1.

11.3.2 Retail Must-Offer Obligation

In contrast to the wholesale must-offer obligation, competition authorities may
also require that premium television channels are made available to competing
pay-television operators on a ‘self-distribution’ basis, i.e. retail must-offer
obligation. In this setting, the competitor acts as an agent of the operator on which
the must-offer obligation is imposed and the latter retains a direct relation with the
subscribers of its competitor.°® The must-offer obligation imposed in the Telenet/
Canal+ case, for example, was designed on a retail basis. This means that,
although Telenet must enable alternative platform operators to include Telenet’s
premium content in their portfolio, Telenet retains control over the relation with
subscribers to those alternative platform operators with regard to their channels.®”
Given that Telenet sets the retail price, there will not be any price difference
between the different platforms. Thus, alternative distributors would de facto act as
agents for Telenet: they would sell subscriptions to premium content on behalf of
Telenet, at prices fixed by Telenet.°® Although the vertically integrated company
on which the must-offer obligation is imposed may not include its own name or
promotion for its own services on the invoice of its ‘must-offered’ service to the

66 valcke 2004, 651; Colomo 2009, 5.
7 Belgian Competition Council 2003, 2010, para 116.
%8 Valcke 2004, 650-651.
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Fig. 11.2 Retail must-offer obligation

subscribers of the alternative platform operators,® it does not alter the fact that the
alternative platform operators are selling subscriptions for the benefit of their
competitor.”® As a result, Valcke wondered whether alternative distributors would
be inclined to sell subscriptions for the benefit of another operator.”' The retail
must-offer obligation can be illustrated as in Fig. 11.2.

In the different pay-TV consultation documents of Ofcom, it is indicated why the
dominant operator, in casu SKy, had a preference for retail supply of its premium
content, while competing retailers, wanting access to that premium content, indeed
preferred a wholesale supply deal. Sky itself argued that its preference for retailing
its own premium channels is not due to strategic considerations, but due to
commercial rationale.”” Sky stressed that it had a strong incentive to retail its own
channels, due to inter alia its expertise in marketing its premium channels and
television services generally and other retailers’ desire to encourage subscribers to
drop Sky channels if this was necessary to retain the customer for other services.”
Other retailers, however, have strong reservations about allowing Sky to retail on
their platforms. BT, for example, stated that “a retail deal does not work for us”,
because (1) it wanted to compete on price, (2) it wanted to offer customers
flexibility on access to content, (3) given platform investment, BT wanted to control
its own bundles and margins, (4) there were potential legal issues with agreeing
retail pricing and discounts with a competitor on bundles, (5) this would lead to
duplication of customer support—there would not be a one stop shop for customer

Belgian Competition Council 2003, 83.
70 Valcke 2004, 651.

"' Ibid., 651.

72 Ofcom 2010a, paras 7.89 and 7.92.

7 Ibid., para 7.91.
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queries, 6) BT did not trust Sky to price competitively against itself, 7) BT had
acquired all its other content wholesale.”* Sky, when offering its premium channels
on a retail basis, would maintain the customer relationship and owns the customer
data. While there may be restrictions on the use of those data during the course of
Sky’s relationship with the alternative platform operators, those restrictions would
cease to apply if Sky stopped retailing its channels over the alternative platforms.
As a result, Ofcom stressed that Sky would have “an opportunity to try to migrate
customers to its satellite platform”.”” In addition, if Sky would retail premium
content on alternative platforms, this would prevent the other platform operator
from being able to set bundle prices as it chooses, in combination with other
products or stand-alone.”® Therefore, Ofcom considered that Sky’s preference for
retail is due to “a desire to retain control over packaging and pricing on other
platforms, and therefore to avoid losing customers from its satellite platform”.””
Ofcom further specified that if Sky would retail, “it can benefit not only from its
own satellite subscribers, but also from subscribers on other platforms [...]. Sky
can influence the movement of subscribers between platforms through its retail
packaging and pricing, thereby ensuring that it as far as possible locks consumers
into its core satellite platform. If Sky wholesales to others, it [ ...] loses the control
over cross-platform retail packaging and pricing, which means that it faces a
greater risk of losing customers from its satellite plal‘form”.78 Consequently,
Ofcom’s view is that Sky derives two strategic benefits from keeping its retail
competitors weak. On the one hand, Sky has the “ability to manage competition
between retailers on different platforms, in order to protect the position of Sky’s
own satellite platform”. On the other hand, Sky has the ability to “prevent rival
retailers from establishing a strong retail presence, which [...] could strengthen
their position in bidding for content rights”.”” Ofcom stressed that retailing via
others’ platforms potentially “allows Sky the best of both worlds, in that it can drive
some consumers to its own satellite platform, while charging a high price to those
that would be unable to switch to satellite” *® To conclude, Ofcom indicated that
even when Sky would retail widely on all platforms, it “would not ensure fair and
effective competition between retailers on different platforms, delivering choice,
innovation and competitive prices to consumers, as there would only be one retailer
of these important channels across platforms”.®'

However, it should be noted that in Italy, years after the Newscorp/Telepiu
decision, the wholesale must-offer obligation has spontaneously evolved to

74 Ibid., para 7.94.

75 Ofcom 2008, para 6.128.

S Ibid., paras 6.129-6.130.

77 Ofcom 2010a, para 7.90.

78 Ofcom 2009a, para 6.65.

7 Ibid., para 6.66; Ofcom 2010a, para 7.201.
80" Ofcom 2008, para 6.121.

81 Ofcom 2010a, para 7.226.
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voluntary retail agreements. An impact assessment including an international
comparison of wholesale must-offer remedies, done by Ofcom,82 showed that the
overall impact of the remedy had been mixed.®® On the one hand, the main
positive impact as a result of the wholesale must-offer obligation is increased
choice for the public as a result of cross-platform availability of the packages of
the merged entity. Hence, access to premium content has created the possibility for
IPTV operators to offer the public other pay-television packages. On the other
hand, several shortcomings concerning the wholesale must-offer obligation have
become apparent. The primary problem raised by the IPTV platform operators was
that the obligation only applies to premium content. They claimed that “the
absence of basic content from the conditions, coupled with Sky Italia’s exclusive
contracts with basic channel owners, placed a heavy restriction on IPTV operators’
ability to deliver an attractive pay TV offer”. As a result, although the IPTV
platform operators could offer the same premium content as Sky Italia, they could
not attract many subscribers due to their weaker basic package. According to
Value Partners, the clearest indication of the limitation of the wholesale must-offer
remedy has been “the shift away from taking up the wholesale must-offer to
unregulated commercial agreements between Sky Italia and the IPTV players”.
The latter have ceased their wholesale agreement and have entered into contractual
agreements with Sky Italia, acting as distributors for both Sky’s premium and
basic packages. In this model, Sky Italia bills the subscribers directly and owns the
customer relationship (cfr. Telenet/Canal+ case). This could be seen as a positive
evolution for the public, because they can access the same content on different
platforms.
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Chapter 12
Conclusion Part 11

As a corollary to the ever-increasing prices paid for the coverage of popular sports
events, especially football, the activities of selling, buying and exploiting of sports
broadcasting rights and activities connected with it have attracted the attention of
the European Commission and national competition authorities. Access to sports
content is important for new media operators to enter and stay in the media market.
As a result, not being able to acquire exclusive broadcasting rights to valuable
sports content would deny them market access. In order to deal with these
competition concerns, competition authorities have played an important role in
shaping the conditions for selling, acquiring and exploiting these exclusive rights.
The ‘joint selling remedies’ package, the sublicensing obligation and the must-
offer obligation were imposed in order to establish open and effective competition.

In the past, sports associations sold all sports broadcasting rights in one large
exclusive contract to a single broadcaster. This mechanism is better known as the
joint selling practice. Over the last few years, the European Commission has
accepted several agreements concerning the joint selling of sports broadcasting
rights under the European antitrust rules, albeit with strings attached. While rec-
ognising that the practice of joint selling leads to efficiency gains, the European
Commission indicated that this practice constitutes a restriction of competition
under Article 101 (1) of the TFEU. Given that joint selling agreements could
foreclose the market and, thus, limit viewers’ choice, the European Commission
intervened and the joint selling bodies amended their joint selling agreements.
When addressing competition concerns related to joint selling arrangements, the
European Commission applied a number of, as the European Commission calls
them, standard remedies and if required by the concrete market situation, other
remedies would be added.' The standard remedies are the following: unbundling
of the rights, fall-back option, transparent tender procedure and limited duration of
exclusive contracts. The additional ones are the following: ‘no conditional

' Toft 2006a, 5-7; Toft 2006b, 7-9.
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bidding’ commitment, ‘no single buyer’ commitment and monitoring by a trustee.
In the UEFA Champions League case, German Bundesliga case and FA Premier
League case, the European Commission decided that the amended joint selling
agreement could be exempted under Article 101 (3) of the TFEU, because new
media operators as well as viewers benefit from such agreements. Above all, the
objective of the imposed remedies and commitments in the different joint selling
agreement decision is to give new media operators the chance to buy exclusive
broadcasting rights and, thus, the opportunity to enter the broadcasting market.
However, the unequal treatment of innovative exploitation forms, such as the
imposition of embargoes or limiting the coverage to clips, could make these new
media services less attractive, might undermine market development and user
take-up. Additionally, no attention is paid to the emergence of prosumers.
Although digitalisation and access to Internet have created the opportunity for
every citizen to create and distribute sports content, sports organisations will
prevent them from doing so by concluding exclusive rights deals with professional
media operators. Furthermore, in the press releases coinciding the three decisions,
it was stressed that the amended joint selling agreements offer sports fans greater
choice. For example, the European Commission emphasised that “applying the
competition rules to sport ensures that the interests of both fans and leagues are
fairly balanced” 2 However, when we take a closer look at the decisions, it can be
concluded that the imposition of the joint selling remedies package is not strongly
driven by a citizen-rationale. Although the European Commission takes into
account the viewers’ benefits, particularly their choice in the changed media
environment, when exempting those agreements, it does not explicitly refer to the
public’s right to information and the public’s access to sports events on free-to-air
television. In fact, the European Commission only alluded to the general
assumption that guaranteeing competition in the upstream market will ultimately
result in benefits for the public.3 Hence, as indicated in the Study on the Lisbon
Treaty and EU Sports Policy, it seems that the exemption decisions were made
with reference to the economic exemption criteria established in 101 (3) of the
TFEU and not to wider social-cultural concerns, whether Treaty based or not.*
However, national competition authorities have used antitrust rules as an instru-
ment to foster competition while taking into account the public’s right to infor-
mation with regard to sports events. The German Competition Authority decision,
for example, guaranteeing the broadcasting of highlights before 8 p.m. can be
considered as an interesting example for the application of a more explicit citizen-
orientated approach.” The same goes for the Belgian Competition Council. It has
attached value to the principle that the public could see at least one live match on
free-to-air television.

2 Rapid Press Releases 2003, IP/03/1748.
3 Lefever and Van Rompuy 2009, 256.

4 Richard Parrish et al. 2010, 29.

5 Lefever and Van Rompuy 2009, 267.
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Another important competition issue could rise when broadcasters decide not to
use the sports broadcasting rights they have acquired. When broadcasters choose
not to broadcast the sports events, this could be in detriment to their competitors
and the public. Their competitors do not get the chance to broadcast the sports
events, because they do not have the rights and the public is denied coverage of
those sports events. In order to deal with the warehousing problem of unused
sports broadcasting rights, the European Commission imposed sublicensing
obligations. The aim of the obligation to grant sublicenses is to benefit third parties
that are interested to broadcast those sports events by reducing the harmful effects
on competition due to the unused rights. In the EBU/Eurovision system case, the
European Commission decided that the viewers were granted a fair share of the
benefits of this Eurovision system, because they would have access to more high-
quality sports programmes of both popular and minority sports. Hence, in this
decision the public in its non-economic function was a significant component of
the statement of reasons. Due to these benefits, the European Commission adopted
a decision that granted an exemption to the arrangement. However, in order to
be granted an exemption under Article 101 (3) of the TFEU, the European
Commission required a revision of the existing sublicensing scheme. In doing so, it
should be ensured that third parties (traditional as well as new media), via a set of
sublicensing rules, would have sufficient access to jointly acquired broadcasting
rights. It should be noted that with regard to the joint buying system, only in the
first EBU/Eurovision System decision did concerns about the public’s broad access
to sport events prove to be a significant component of the statement of reasons and,
thus, has accorded some importance to a non-economic concern.® However, this
decision was overruled by the General Court. Furthermore, the General Court
overruled a second exemption decision of the European Commission, because the
sublicensing scheme did not guarantee competitors of EBU members, both tra-
ditional as new media, sufficient access to live broadcasting rights not used by the
EBU members. In contrast to the EBU/Eurovision system case, in the German
public broadcaster state aid case, no explicit reference was made to the viewers or
the public. The European Commission’s decision mainly focused on the fact that
the financing of sports rights acquired by public service broadcasters should be
limited to what is necessary for the fulfilment of their remit. Given that the
European Commission did not consider unused rights as being necessary for
the fulfilment of the public service task, it is necessary that the public service
broadcasters’ behaviour will sublicense unused rights to competitors and that this
sublicense procedure will be made transparent and predictable for those third
parties. Furthermore, the European Commission stressed that when public
broadcasters bought rights which they are not allowed to use, such as pay-
television rights, there is a risk that they would remain unused which is in
detriment to their (existing and new) competitors.

S Lefever and Van Rompuy 2009, 256.
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Technological convergence has triggered a wave of horizontal and vertical
concentration within and between the media and telecommunication sector.
A problem could rise where a merged entity owns a portfolio of premium sports
content being necessary to attract subscribers and, thus, forecloses third parties’
access to this content, Furthermore, viewers wishing to have access to specific
sports content are forced to subscribe to one specific platform at the (high) price
established by that platform operator. In order to further the interests of the public
and to give new media operators chance to enter the market, competition
authorities have imposed must-offer obligations on the vertically integrated
companies holding exclusive broadcasting rights of premium content. It is
important to note that the imposition of a must-offer obligation does not imply that
the broadcasting rights should be sold in a non-exclusive way. This obligation puts
only a stop to the exclusive usage of broadcasting rights. As stated by Scheuer and
Schweda “there is no doubt that must-offer obligations serve to promote the
development of new transmission methods”.” Moreover, greater consumer choice
is also often referred to as a positive result of the must-offer obligations. However,
Ofcom nuanced this: “given that the must-offer obligations are frequently one part
of a larger package of measures, [...] it is difficult to assess their specific impact in
terms of consumer choice, prices and innovation”. Nevertheless, Ofcom agreed
that, to some degree, “must-offer remedies have been successful in increasing, or
at least maintaining, retail competition and increasing consumer choice”.® In
addition, overcoming exclusivity clauses would create new competitive opportu-
nities in which different variables come into play, such as price, quality and
programming, all to the advantage of the viewers as consumers.” Although it
should be realised that the imposition is a very intrusive measure, Harbord and
Ottaviani stressed that the competitive advantage of the industry leader is reduced,
but that the additional surplus is captured by the public.'” The latter is even truer
when the dominant actor has the obligation to offer its rivals access to the
broadcasting rights instead of channels. However, just as in the three European
joint selling agreement decisions, in the must-offer decisions, the viewer is
especially seen in its role as consumer, focussing on its economic interests (price,
choice, etc.).

As indicated in Part I, public authorities are allowed under certain circum-
stances, under Article 10 of the ECHR, to intervene in order to protect the public’s
right to information with regard to live and full sports coverage (supra). Although
some authors have stressed that competition authorities should take into account
public interest objectives, such as the public’s right to information, it has been
indicated that those authorities are rather reluctant to do so. The preceding over-
view of the decision-making practice of different competition authorities has

7 Scheuer and Schweda 2008, 5.
8 Ofcom 2009, 3.

9 Nicita and Ramello 2005, 384.
19 Harbord and Ottaviani 2001, 2.
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shown how those authorities attempted to foster competition in the markets for the
sale, acquisition and exploitation of sports broadcasting rights and how this had an
impact on the public’s access to sports content. The first concern of competition
authorities was to increase competition in the broadcasting market by guaranteeing
new media operators access to sports broadcasting rights. According to the
competition authorities, increased competition in the broadcasting market would
also have a positive effect on the viewers, mainly in their role as consumer:
increased choice, better quality, innovative services and lower prices. Apparently,
the public, in those different decisions, is mainly referred to in its economic rather
than in its social or political role. Donders, referring to Van Rompuy, says that the
application of competition law seems to benefit organisations instead of consumers
and that it, due to its inherent Ilimitations, can only be indirectly
beneficial for the citizens.!' Although national competition authorities attached
more weight to a non-economic consideration as the public’s right to information
(to sports events), this should be seen as a rather exceptional approach. In other
words, in a vast majority of competition decisions, cultural objectives are subor-
dinate to economic ones. Or, as indicated by Helberger, the consideration whether
the public has access to important sports content generally lies outside the scope of
competition assessments.'? Furthermore, the European Commission has stated that
“[c]ompetition rules are neutral with respect to different types of broadcasters and
do not provide a legal basis for favouring one category over another”."> As a
result, competition law will not oblige rights holders to grant their broadcasting
rights either to free-to-air broadcasters or pay-television operators.'* Hence, with
Article 10 of the ECHR in mind, competition law does not seem to be the proper
regulatory instrument to take into account non-economic considerations specifi-
cally attached to the broadcasting sector, such as the protection of the public’s
right to information. Or as stated by Pons and Monti: “[t]he solution is not always
found in the application of competition law. Community or national legislation
may seek to protect the public interest and to ensure the right for the largest
number of viewers to have access to certain programmes”."> Consequently, in Part
III, we will further explore the way media law is dealing with the public’s right to
information with regard to sports content in the changing media landscape.

""" Donders 2010.

12" Helberger 2005, 187.

13 Wachtmeister 1998, 20.

14 Bell et al. 2003, 417.

15 Pons 1999, 15-16; Monti 2000, SPEECH/00/152.
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Part III
Media Law

There is no pressure. The team has to win and that’s it.
(Nowinho, 2009)

In the previous Part, it was analysed how competition authorities have dealt with
the development of new media operators and how their decisions have had an
impact on the public’s access to sports content, and particularly on the public’s
right to information. In doing so, different remedies imposed to deal with
competition issues concerning the sale, acquisition and exploitation of sports
broadcasting rights were discussed in depth. It was indicated that the development
of new media has played an important role in the competition decisions. When
imposing different remedies to boost the development of new media, the public’s
access to sports content has been taken into account. However, it should be
emphasised that the different competition decisions could not be considered as
being very citizen-oriented. In the different decisions, the public is mainly referred
to in its economic rather than in its social or political role. Given that competition
authorities are often reluctant to take into account non-economic considerations
and that many-to-many communication does not automatically lead to increased
access to information, another regulatory instrument, in particular media law, is
still needed to protect the public’s right to information. Or in other words, media
law is still needed to protect the viewer in its role as citizen.

In this Part, one sector-specific measure focussing on the safeguard of the
public’s right to information, namely the ‘list of major events’ mechanism, will be
critically analysed and discussed. As an introduction, the origin, the philosophy
and the underlying theoretical rationale of this provision will be briefly touched
upon. The aim of this chapter is to link the characteristics of the new media
environment with the application of the traditional media legislation to evaluate in
detail the °‘list of major events’ mechanism and to examine whether this
mechanism is still adapted to guarantee the public’s right to information in the
digital media landscape. In this Part, the impact of the ‘list of major events’

Quote of Jose Mourinho in December 2009 (Football Italia 2009).
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mechanism on the development of new media will also be briefly touched upon.
Before doing this, a closer look will be taken at the sector-specific regulation in
general, namely the Audiovisual Media Services Directive. Finally, in an attempt
to solve the limitations discussed, the introduction of a must-broadcast obligation
will be proposed, which admittedly could itself raise some delicate issues.

It is not the aim of this book to discuss the general regulatory framework for
audiovisual media services. Neither is it the objective to describe in-depth the right
to short news reporting provision. Although the right to short news reporting also
guarantees the public’s right to information to short news reports of 90 seconds,
this book will focus on the EU’s action to ensure the public’s access to live and full
sports coverage. Live and full coverage of sports events will be the main focus of
this book, because it seems that sport can mainly fulfil its social role, i.e. bringing
people together, when sports events are experienced by a large number of people
simultaneously and live. Or as described by Schoental [t]he slow build-up of
suspense which makes sports events so attractive and unique is [...] only present
in the original broadcast." The European Commission paraphrased it as follows:
sports media rights are most attractive when broadcast live because once the
outcome of an event is known the value of the right declines together with viewer
interest.” Therefore, this book starts from the hypothesis that guaranteeing the
public’s access to live and full coverage, and not just short news fragments, is an
important value and objective in our democratic society. Furthermore, for all
stakeholders involved, live and full coverage of sports events is crucial. For
broadcasters, for example, live sports broadcasting rights are an important tool to
attract viewers and, thus, to enter and stay in the broadcasting market. Given that
people enjoy watching sports events on television, the coverage of sports events
results in high viewing figures. The FIFA World Cup final in South Africa, for
example, attracted more than 700 million viewers.’ The battle for market share,
viewers and subscribers has caused a substantial increase in prices paid for
exclusive live sports broadcasting rights, ultimately benefiting the sports
organisations and clubs selling their rights. For the viewers, sports events are
the type of content that they still prefer to consume live. As this book is primarily
concerned with the public’s interest in experiencing live and full access to sports
events, the right to short news reporting provision, which guarantees the public’s
right to information to short news reports, will not be described in detail, but will
be touched upon when relevant.

! Schoental 2006.
2 Commission of the European Communities 2007.
3 Sportbusiness International 2010.
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Chapter 13
Content Regulation: General Introduction

13.1 Introduction

The single European market is one of the biggest achievements of European
integration, and applies to television broadcasts as much as anything else.' The
different national broadcasting regulations, however, contained disparities imped-
ing the free movement of broadcasts within the European Union. To abolish these
obstacles, in the hope to create a common market in the broadcasting sector, it was
necessary to harmonise those national broadcasting laws. To do so, the European
legislator embedded the regulation of the audiovisual sector in the Television
without Frontiers Directive (hereafter: TWF Directive) in 1989.> The TWF
Directive was substantially revised in 19973 and in 2007.% In 2010, the European
legislator decided, in the interests of clarity and rationality of the Directive, to
codify the different amending Directives. This codified version will be referred to as
the Audiovisual Media Services Directive (hereafter: AVMS Directive).’

In 1997, the first revision of the TWF Directive was urged to take into account
the new developments in the audiovisual market (inter alia teleshopping and
sponsoring) and, more important, the access of the public to major (sports) events.
Soon after this revision, economic developments and new technological evolutions,
such as the convergence of technologies and markets, changed the media ecosystem
profoundly. As a result of these changes, traditional broadcasters were increasingly
challenged by both linear services on competing multimedia platforms and
non-linear services offering the same audiovisual media content.® Whereas linear

European Commission 2007, 8.

Directive 89/552/EEC.

Directive 89/552/EEC, amended by Directive 97/36/EC.

Directive 2007/65/EC.

Directive 2010/13/EU (hereafter: AVMS Directive).

Commission of the European Communities 2005, COM(2005) 646 final, 2.
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services fell within the scope of the TWF Directive, on-demand services were only
subject to the less strict E-Commerce Directive.” Because of this different legal
treatment, the European Commission was of the opinion that competition in the
common market could be distorted and considered a second review of the TWF
Directive necessary.

In 2003, with the work programme annexed to the Fourth Report on the
application of the TWF Directive,® the European Commission launched a first
consultation round for the review of the TWF Directive. More consultation rounds
and public hearings would follow. After 2 years, on 13 December 2005, the
European Commission published its proposed changes to the TWF Directive.’ In
order to establish a modernised framework, the European Commission proposed
inter alia to extend the scope of the Directive to all forms of audiovisual media
services, including linear as well as non-linear services, to relax the advertising
rules and to include the right to short reporting. After a long legislative process the
amending Directive was finally adopted in December 2007, and entered into force
on 19 December 2007.

13.2 Scope of the Audiovisual Media Services Directive

The scope of the TWF Directive was originally limited to television broadcasting
services meaning “the initial transmission by wire or over the air, including that
by satellite, in unencoded or encoded form, of television programmes intended for
reception by the public. It includes the communication of programmes between
undertakings with a view to their being relayed to the public. It does not include
communication services providing items of information or other messages on
individual demand such as telecopying, electronic data banks and other similar
services”.'"" In the Mediakabel case,'" the Court of Justice was asked to interpret
the notion of ‘television broadcasting’ in the light of the notion of ‘information
society services’'” and with a view to qualifying (semi-)interactive media services
like (near-)video on-demand. The Court of Justice clarified that ‘a service comes
within the concept of ‘television broadcasting’ [...] if it consists of the initial
transmission of television programmes intended for reception by the public, that is,
an indeterminate number of potential television viewers, to whom the same images

7 Directive 2000/31/EC.

8 Commission of the European Communities 2003, COM(2002) 778 final, 3.
® Commission of the European Communities 2005, COM(2005) 646 final.

19 Article 1 (a) of the TWF Directive.

1y , Mediakabel v Commissariaat voor de Media.

12 Information society service is ‘‘any service normally provided for remuneration, at a
distance, by electronic means and at the individual request of a recipient of services’’ (Directive
98/48/EC, amending Directive 98/34/EC).
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are transmitted simultaneously. The manner in which the images are transmitted is
not a determining element in that assessment’. ‘The exclusion of ‘communication
services ... on individual demand’ from the concept of ‘television broadcasting’
means that, conversely, the latter concept covers services which are not supplied
on individual demand’. Hence, one of the key characteristics of television
broadcasting is that the programmes are transmitted in a linear fashion, so that the
content items are transmitted consecutively and can consequently only be received
at the same time.

The past decade, traditional broadcasters were facing increasing competition
from other new actors in the media sector who were often subject to a different and
lighter regulatory regime. These differences in regulatory treatment between the
various forms of distributing (identical or similar media) content created an
unlevel playing field in the market of audiovisual content delivery. To give all
media the same opportunities in a competitive internal market, the European
legislator extended the scope from television broadcasting services to all forms of
audiovisual media services (AVMS), including linear and non-linear services.
Hence, the new Directive abandons the idea of regulating different platforms
separately and instead creates a platform-neutral framework. This implies that not
the transmission method, but the nature of the service should determine the type of
regulation that is applicable. It is thus irrelevant whether an AVMS is delivered via
cable, air, satellite or ADSL, the same rules apply.13

Article 1 (1) (a) of the AVMS Directive defines an AVMS as “a service as
defined by Articles 49 and 50 of the Treaty which is under the editorial respon-
sibility of a media service provider and the principal purpose of which is the
provision of programmes in order to inform, entertain or educate, to the general
public by electronic communications networks within the meaning of Article 2(a)
of Directive 2002/21/EC. Such an audiovisual media service is either a television
broadcast or an on-demand audiovisual media service”. As already indicated
above, an AVMS includes linear as well as non-linear services. Television
broadcast, i.e. linear audiovisual service, is defined as “an audiovisual media
service provided by a media service provider for simultaneous viewing of
programmes on the basis of a programme schedule”."* In short, the media service
provider decides upon the moment in time when linear services, such as classic
television, near-video-on-demand and streaming, are transmitted and establishes
the programme schedule. In other words, it is a push service, i.e. the programmes
are pushed to the viewers who do not have any influence at all on the content of the
broadcasting and the time they are displayed.'® This kind of broadcaster is opposed
to on-demand services, i.e. non-linear services, being “an audiovisual media
service provided by a media service provider for the viewing of programmes at the
moment chosen by the user and at his individual request on the basis of a

13 valcke et al. 2008, 77.
14" Article 1 (1) (e) of the AVMS Directive.
15" Chavannes 2005, 273.
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catalogue of programmes selected by the media service provider (i.e. a nonlinear
audiovisual media service)” . 1 Tn contrast to the linear television broadcasting, the
non-linear services are pull services, i.e. the user decides upon the moment in time
when a specific programme is transmitted. In short, the difference between linear
and non-linear services ultimately depends upon who decides when a specific
programme is transmitted and whether fixed schedules exist.'” It is also important
to note that this Directive only covers economic activities and, thus, that non-
economic activities, such as private websites or blogs which are not in competition
with television broadcasting, are excluded from the scope of the AVMS
Directive.'®

13.3 Two-Tiered Regulation

Although non-linear services are also covered by the new AVMS Directive, the
European legislator considered that a horizontal approach to content regulation
would only be effective if linear and non-linear services follow a two-tier regu-
lation system.'” This graduated regulation implies that a basic tier of rules applies
to all AVMS?” and that linear services have to meet additional obligations.”'

This different treatment has been introduced because of the difference in the
degree of choice and control the user can exercise and by the different impact the
services have on society.”” Compared to non-linear services, the user has no real
impact on the content of linear television schedules. The decision about what to
see and when to see is vested with the broadcaster and content is received in real
time as it is being disseminated. Thus, the viewer is a passive consumer of
information.”® Furthermore, it is argued that non-linear services have less impact
on society, because the content is not viewed simultaneously by the public as
viewers themselves determine the time of transmission.”* This difference justifies
the light-touch regulation for non-linear services.”

The ‘list of major events’ mechanism that will be analysed in the next chapter is
included in the second tier of obligations (infra).

16 Article 1 (1) (g) of the AVMS Directive.

'7 Rapid Press Releases 2006, MEMO/06/419, 5.

18 Recital 21 of the AVMS Directive.

19 Commission of the European Communities 2005a, b, COM(2005) 646 final, 5.
20" Article 5-11 of the AVMS Directive.

21 Article 14-17, 27-28 of the AVMS Directive.

22 Recital 58 of the AVMS Directive.

23 Valcke and Stevens 2007, 288.

2% Council of the European Union 2006, 4.

25 Recital 58 of the AVMS Directive.
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13.4 Right to Information and the Audiovisual Media
Services Directive

13.4.1 Introduction

Given that the European Union is committed to promote the right to information
and freedom of expression, as enshrined in Article 10 of the ECHR and Article 11
of the Charter of Fundamental Rights (supra), these fundamental rights have to be
kept in mind by the European legislator when drafting rules for the media sector,
being the TWF Directive and AVMS Directive.?

As indicated by the European Commission, the TWF Directive provided a
minimum harmonisation of national legislations applying to television broad-
casting services across the European Union in order to serve two primary and
interconnected objectives: 1) facilitating the free movement of television broad-
casting services, and 2) ensuring the protection of fundamental public interest
objectives. In addition to these two primary aims, the Directive also contributed to
the fulfilment of wider complementary cultural and social aims, such as protecting
European cultural heritage and diversity, and economic aims, such as encouraging
the growth of a strong, competitive and integrated European audiovisual industry.
Furthermore, the TWF Directive also needed to contribute to ensure the protection
of fundamental human rights such as inter alia the basic right of freedom of
expression and right to information. In doing so, the TWF Directive tried to
balance the right to information with economic interests when the ‘list of major
events’ mechanism was introduced in 1997 (infra). Given that the social and
cultural goals of European regulation in the audiovisual policy field remain
essentially valid for the future, the same principles and objectives were taken into
account when drafting the different amending Directive. As a result, the new
AVMS Directive reaffirms the importance of the ‘list of major events’ mechanism
and introduced the right to short news reporting to guarantee the public’s right to
information.?” As already indicated, only the ‘list of major events’ mechanism will
be analysed. However, in the following subsection, in order to provide a suffi-
ciently comprehensive overview, the short news reporting regulation will be
highlighted. Given that this book focuses on live and full access to sports content,
the ‘list of major events mechanism’ will be dealt with in detail in Chap. 2.

13.4.2 Short News Reporting

Exclusive rights deals can hinder non-rights holders to cover (sports) events. By
excluding other media than those the organisers are able to control, the coverage of

26 European Commission 2005a, b, 1.
27 Commission of the European Communities 2005, SEC(2005) 1625/2, 21-23.
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the event could lead to pure censorship: controversial images being ‘deleted’,
negative publicity being covered up, access being limited to a very small
delegation of the press paying the highest fee.”® Additionally, the exclusion of
non-rights holding media from events of public interest could have a negative
effect on the public’s choice and the diversity of content. It could limit the
collection and dissemination of information to the largest broadcasters to
the detriment of both their smaller competitors and the viewers.”’ According to the
European Commission, for example, small broadcasters “do not have sufficient
technical means or financial resources to bear the cost of the systematic marketing
of exclusive broadcasting rights to certain major events [...]”.° To moderate
these negative impacts and to promote and guarantee access to information and
pluralism, the ‘right to short reporting’ was introduced in the regulatory
framework.

Already in 1991, the Council of Europe issued the Recommendation No. R.
(91) 5 on the right to short reporting stimulating Member States to take measures
in order to safeguard the right to information with regard to important events
exclusively broadcast on one channel.?! However, this Recommendation is not a
legally binding instrument. Later, after the first revision of the European
Convention on Transfrontier Television (hereafter: ECTT),32 a new Article 9 was
introduced in the Convention stating that “each Party shall examine and, where
necessary, take legal measures such as introducing the right to short reporting
[...] to avoid the right of the public to information being undermined [...]”.>
Hence, the right to short reporting became a binding provision for the parties of
this Convention. At the second revision, this Article 9 was maintained.** In spite of
this ECTT provision, a patchwork of different regulatory regimes has appeared.
The European legislator was of the opinion that these differences could lead to
internal market distortions, and introduced in Article 3k of the 2007 amending
Directive a European wide obligation.35 After the 2010 codification, this Article
was renumbered to Article 15. It is important to note that the right to short news
reporting is only applicable to linear services.

Article 15 of the AVMS Directive states that:

1. Member States shall ensure that for the purpose of short news reports any broadcaster
established in the Community has access on a fair, reasonable and non-discriminatory
basis to events of high interest to the public which are transmitted on an exclusive basis
by a broadcaster under their jurisdiction.

28 Werkers et al. 2008, 51.

2 European Commission 2003, 2.

O European Commission European commission 2005a, b, 2.

31" Council of Europe 1991.

32 Council of Europe 1989.
33" Council of Europe 1998.
3 Council of Europe 2008, para 60; Council of Europe 2009.

35 Commission of the European Communities 2005, SEC(2005) 1625/2, 19-20.
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2. If another broadcaster established in the same Member State as the broadcaster seeking
access has acquired exclusive rights to the event of high interest to the public, access
shall be sought from that broadcaster.

3. Member States shall ensure that such access is guaranteed by allowing broadcasters to
freely choose short extracts from the transmitting broadcaster’s signal with, unless
impossible for reasons of practicality, at least the identification of their source.

4. As an alternative to paragraph 3, Member States may establish an equivalent system
which achieves access on a fair, reasonable and non-discriminatory basis through other
means.

5. Short extracts shall be used solely for general news programmes and may be used in
on-demand audiovisual media services only if the same programme is offered on a
deferred basis by the same media service provider.

6. Without prejudice to paragraphs 1 to 5, Member States shall ensure, in accordance with
their legal systems and practices, that the modalities and conditions regarding the
provision of such short extracts are defined, in particular, any compensation arrange-
ments, the maximum length of short extracts and time limits regarding their trans-
mission. Where compensation is provided for, it shall not exceed the additional costs
directly incurred in providing access.

In short, this provision obliges all Member States to ensure the possibility for
non-rights holding broadcasters to report about events of high interest to the public
which are transmitted on an exclusive basis. The notion ‘events of high interest to
the public’ may not be confused with ‘events of major importance of society’
included in the ‘list of major events’ mechanism (infra). It is obvious that ‘high
interest’ is a lower threshold than ‘major importance for society’ as required under
Article 14 of the AVMS Directive.’® These short extracts should not exceed
90 s.>” A broadcaster should also be able to exercise this right through an
intermediary acting specifically on its behalf on a case-by-case basis.”® As a result,
news agencies as such will not be entitled by Article 15.%

As the ‘list of major events’ mechanism (infra), the concept of the right to short
reporting is also based on the notion of events. However, unlike the ‘list of major
events’ mechanism, the right to short news reporting does not only apply to events
of major importance, but also to events of high interest to the public, such as royal
weddings, political events, cultural events, sports events, etc. Hence, Scheuer and
Schoental formulated it as follows: “in order to be covered by [Article 15] of the
AVMS Directive, events only need to be of ‘high interest’ which is a lower
threshold than ‘major importance to society’ as required under [Article 14]”.*°

Any channel, including dedicated sports channels, can solely use those short
reports for general news programmes. The concept of general news programmes
does not cover the compilation of short extracts into programmes serving

36 Scheuer and Schoenthal 2008, 930; Helberger 2005, 108.

37 Article 15 of the AVMS Directive; recital 55 of the AVMS Directive.
38 Recital 55 of the AVMS Directive.

3 Scheuer and Schoenthal 2008, 931.

4 Ibid., 930.
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entertainment purposes.*’ Furthermore, such extracts may be used in on-demand
audiovisual media services only if the same programme is offered on a deferred
basis by the same media service provider. In this way, media service providers are
able to provide their live television broadcast news programmes in the on-demand
mode (after live transmission), without having to tailor the individual programme
by omitting the short extracts. This possibility should, however, be restricted to the
on-demand supply of the identical television broadcast programme by the same
media service provider. In other words, so it may not be used to create new on-
demand business models based on short extracts.*

Member States should ensure that broadcasters can freely choose short
extracts from the transmitting broadcaster’s signal or by other equivalent means,
such as access to the venue of these events.*> As stated by Scheuer and Scho-
ental, granting access to a recording of a programme and not to the signal of the
event cannot be considered to be an equivalent, because it “would not allow for
an expedient use by the broadcaster exercising its right to short reporting and
ensure a reasonable level of choice for, and quality of. the produced report” . **
Member States need to define the modalities and conditions regarding the pro-
vision of such short extracts: compensation arrangements, the maximum length
of short extracts and time limits regarding their transmission.*> Such terms
should be communicated in a timely manner before the event of high interest
takes place to give other broadcasters sufficient time to exercise such a right.*®
With regard to the compensation arrangements, the Austrian Bundeskommuni-
kationssenat asked the European Court of Justice to interpret Article 15 (6) of
the AVMS Directive. The question is whether Article 15 (6) of the AVMS
Directive is compatible with the property rights of the broadcaster who bought
the exclusive broadcasting rights and its freedom to conduct business, included
in Articles 17 and 16 of the Charter of the Fundamental Rights of the European
Union*” and Article 1 of the first protocol.*® #°

The country of origin principle applies to both the access to, and the
transmission of, the short extracts. The country of origin principle is the corner-
stone of the AVMS Directive. According to this principle, media service providers
are only subject to the national rules of one single Member State. All other
Member States (receiving states) are prohibited from exercising a secondary
control. In a transfrontier case, this means that different laws should be applied

41 Article 15 of the AVMS Directive; Recital 55 of the AVMS Directive.

42 Article 15 (5) of the AVMD Directive; recital 57 of the AVMS Directive.

43 Article 15 (3)-(4) of the AVMS Directive; recital 55 of the AVMS Directive.
4 Scheuer and Schoenthal 2008, 932.

4 Article 15 (6) of the AVMS Directive.

46 Recital 55 of the AVMS Directive.

47 European Union 2000.
48 Council of Europe 1952.

4 Bundeskommunikationssenat 2011.
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sequentially. First, for access to the short extracts, the law of the Member State
where the broadcaster supplying the initial signal (i.e. giving access) is established
should apply (to determine the conditions for access to the short extracts). And
then, for transmission of the short extracts, the law of the Member State where the
broadcaster transmitting the short extracts is established applies (to determine the
conditions for transmission of the short extracts).50

When we take a closer look at the AVMS Directive and the Recommendation No.
R. (91) 5 on the right to short reporting, we can derive from these two
‘regulatory’ instruments that the aim of the right to short reporting is purely
informative. First, the AVMS Directive stresses that broadcasters, to safeguard the
freedom to receive information, have the right to use short extracts.’! Second,
Recommendation No. R. (91) 5 often refers to the informative characteristics of short
news reports. Short reports are, for example, defined as “brief sound and picture
sequences about a major event such as to enable the public [ ...] to have a sufficient
overview of the essential aspects of such an event”. Secondary broadcasters are
defined as “any broadcasting organisation [...] wishing to provide information, by
means of short reports, [ ...]” .>* Principle 2 of this Recommendation states that “any
secondary broadcaster should be entitled to provide information on a major event
by means of a short report” . Moreover, the fact that short extracts could only be used
in general news programmes seems to further underline the purely informative aim of
the short reports. The AVMS Directive stresses that the notion of general news
programmes does not cover the compilation of short extracts into programmes
serving entertainment purposes.’> Furthermore, in the Explanatory Report of the
ECTT, the definition of the term ‘event of high interest’ indicates that “at least some
aspects of the event justify short footage in a television programme providing
information to the public” >* Hence, as emphasised by Helberger, it can be sum-
marised that the right to short reporting supports the media in its mission to keep the
public properly informed despite exclusive control over newsworthy content.’

50 Recital 55 of the AVMS Directive.
U Ibid.

52 Council of Europe 1991.

? Recital 55 of the AVMS Directive.
34 Council of Europe 2008, para 229.
33 Helberger 2005, 111.
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Chapter 14
‘List of Major Events’ Mechanism

14.1 Introduction to the ‘List of Major Events’ Mechanism

This section begins with an explanation of the origin and philosophy of the ‘list of
major events’ mechanism. After the delineation of the broader background of this
system, two basic theoretical concepts will be introduced: events of major
importance and live and deferred coverage. This section will describe which sports
events are/could be considered as events of major importance and, thus, could be
included in the list of major events. Additionally, this section will explain when
such an event of major importance should be broadcast live or when deferred
coverage would be sufficient. In doing so, it will be analysed in more detail
whether Article 10 of the ECHR could be the legal basis to justify a claim to watch
major sports events live and full.

14.1.1 Origin and Philosophy

Ever since the growth of pay-television in the late 1980s—early 1990s, there is
considerable concern about the consequences of certain commercial practices in
the exploitation of exclusive sports broadcasting rights. In the struggle for
exclusive broadcasting rights, free-to-air broadcasters have lost, over the years, the
bidding war to pay-television operators. This trend, however, could lead to
important sports events, which were previously broadcast freely to the public,
migrating to pay-television platforms. This shift is likely to cause the so-called
siphoning effect that occurs “when an event or programme currently shown on
free-to-air television is purchased by an operator for the purpose of showing it on
a subscription channel instead. If such a transfer occurs, the programme or event
will become unavailable for showing on free television system or its showing on

K. Lefever, New Media and Sport, ASSER International Sports Law Series, 225
DOI: 10.1007/978-90-6704-873-6_14,
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226 14 ‘List of Major Events’ Mechanism

free television will be delayed so a segment of the people [...] could be denied
access altogether.”" Although a proportion of households will be likely to switch
to pay-television platforms, households unable or unwilling to pay an extra
subscription fee could be deprived of access to those important events, which may
endanger their right to information.

As indicated before, access to coverage of sports events is valued very high,
because it can play an important role in bringing people together and creating
social cohesion (supra). However, sport can only create a shared experience on
one condition: a large number of people can follow the event on television. One
can only sensibly discuss and debate a game with other people when they have
also seen it and shared the experience.” Hence, guaranteeing that everybody has
access to coverage of the event represents a prerequisite for such effects to occur.’
Given that some sports events are seen as so vital and of heritage importance,
public authorities considered that it was justified to intervene preventing those
events from ‘disappearing behind a decoder.” In order to safeguard the social role
of sport, to limit the migration of sports events to pay-television and to foster the
public’s right to information, many countries have adopted laws whereby the
national government mandates that certain events of national and cultural signif-
icance could only be shown in an exclusive way on free-to-air television.* Given
that, in the EU, several Member States had different regulations, these differences
could restrict the cross-border transmission of major sports (or other) events and
the development of one integrated European market.”

Therefore, to promote the cross-border broadcasting transmission and to
guarantee the public’s right to information, the European Parliament proposed on
second reading, at the first revision of the TWF Directive in 1997, to insert a new
Article 3a relating to free access of the public to the broadcasting of major sports
events.® Before taking position, the European Commission wanted to take a closer
look at this problem,’ resulting in two communications: a communication of
Mr. Oreja® and a communication of the European Commission itself.” Those
communications concluded that the different regulatory regimes resulted in a
patchwork of different measures throughout the Union restricting the free circu-
lation of television services and the construction of an internal market. Therefore,
the European Commission concluded that, in order to avoid legal uncertainty and

! Home Box Office, Inc v. FCC 567 F.2d 9 (D.C. Cir 1977).
Boardman and Hargreaves-Heap 1999, 173.

3 Gratton and Solberg 2007, 208.

4 Fraser and McMahon 2002, 2.

Fleming 1997, 282.

European Parliament 1996.

Castille 1997, 11.

8 Oreja 1997.

o European Commission 1997, SEC(1997)0174/9.

v
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market distortions,'® it was necessary to harmonise these different regulations.''
As a result, the European legislator decided to include this Article 3a, better known
as the ‘list of major events’ mechanism, in the TWF Directive, allowing Member
States to draw up a list of events of major importance for society that could only be
broadcast in an exclusive way on free-to-air television (infra).

Inspiration for this new Article 3a of the TWF Directive was found in the old
Article 9 of the European Convention on Transfrontier Television stating that
“each Party shall examine the legal measures to avoid the right of the public to
information being undermined due to the exercise by a broadcaster of exclusive
rights for the transmission or retransmission, [...], of an event of high public
interest and which has the effect of depriving a large part of the public in one or
more other Parties of the opportunity to follow that event on television.” In 1998,
when the ECTT was revised for the first time, the public’s right to information was
substantially enlarged and strengthened, introducing a new Article 9 bis estab-
lishing a framework which guarantees the public’s free access to the broadcasts of
major events similar to the TWF Directive.'* In 2009, it was proposed, by a second
amending protocol, to rename the ECTT in the European Convention on Trans-
frontier Audiovisual Media Services reflecting the widened scope of the Con-
vention (hereafter: ECTAMS)."? When amending this Convention, the provision
related to the ‘list of major events’ mechanism was renumbered and became
Article 10.'# However, the revision of the Convention is officially discontinued
following the termination of the negotiations of the Convention. Kroes, in a letter
addressed to the Secretary General of the Council of Europe, underlined that the
European Union has exclusive competence for the issues covered by the draft of
the revised Convention and that EU member States are not allowed to become
party to the Convention on their own. Furthermore, the letter indicated that the EU
does not intend to become a party to the Convention as this would constrain the
speed and scope of any future policy response in the areas covered.'”

During the consultation rounds of the second revision of the TWF Directive, the
European legislator and the different stakeholders had the opportunity to revise
Article 3a. In the Fourth Report on the application of the TWF Directive, the
European Commission stated that “Article 3a of the TWF Directive was working
satisfactorily.”'® Moreover, the majority of contributions received during the

10 Recital 19 of the TWF Directive.

1 European Commission 1997, SEC(1997)0174/9., para 3.

12 Council of Europe 2001.

13" Council of Europe 2009a, b, c.

!4 Council of Europe 2009c, 10.

Council of Europe 2011.

16 Commission of the European Communities 2003c, COM(2002) 778 final, 10.
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consultation rounds also considered Article 3a of the TWF Directive to be “useful,
necessary, effective and proportionate.” Hence, according to the European
Commission, there was no urgent, pressing need for a revision of this provision.'”
At the Liverpool Audiovisual Conference “Between Culture and Commerce” in
2005, the majority of the participants also confirmed their support to the terms of
Article 3a.'® Therefore, although the TWF Directive was revised fundamentally,
the provision about the ‘list of major events’ mechanism was not subject to
modifications. The Article was only renumbered and became Article 14 of the
AVMS Directive stating:

1. Each Member State may take measures in accordance with Community law to ensure
that broadcasters under its jurisdiction do not broadcast on an exclusive basis events
which are regarded by that Member State as being of major importance for society in such
a way as to deprive a substantial proportion of the public in that Member State of the
possibility of following such events by live coverage or deferred coverage on free tele-
vision. If it does so, the Member State concerned shall draw up a list of designated events,
national or non-national, which it considers to be of major importance for society. It shall
do so in a clear and transparent manner in due time. In doing so, the Member State
concerned shall also determine whether these events should be available by whole or
partial live coverage, or where necessary or appropriate for objective reasons in the
public interest, whole or partial deferred coverage.

2. Member States shall immediately notify to the Commission any measures taken or to
be taken pursuant to paragraph 1. Within a period of 3 months from the notification, the
Commission shall verify that such measures are compatible with Community law and
communicate them to the other Member States. It shall seek the opinion of the contact
committee established pursuant to Article 23a. It shall forthwith publish the measures
taken in the Official Journal of the European Union and at least once in a year the
consolidated list of the measures taken by Member States.

3. Member States shall ensure, by appropriate means within the framework of their
legislation, that broadcasters under their jurisdiction do not exercise the exclusive rights
purchased by those broadcasters following the date of publication of this Directive in such
a way that a substantial proportion of the public in another Member State is deprived of
the possibility of following events which are designated by that other Member State in
accordance with paragraphs 1 and 2 by whole or partial live coverage or, where nec-
essary or appropriate for objective reasons in the public interest, whole or partial
deferred coverage on free television as determined by that other Member State in
accordance with paragraph 1.

In short, the ‘list of major events’ mechanism allows Member States to draw up
a list with events, being of major importance for society, that can only be broadcast
exclusively on a free-to-air television in order to ensure that a substantial pro-
portion of the public would not be deprived of the possibility of following such
events.

7" Commission of the European Communities 2003b, COM(2003) 784 final, 16; European
Commission 2005.

18 pDCMS 2005, 15.
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14.1.2 Events of Major Importance for Society

14.1.2.1 No Objective Definition

Although only ‘events being of major importance for society’ (which may not be
confused with ‘events of high importance to the public’ (supra)) should be
broadcast exclusively on free-to-air television, it is not clear what is meant by this
notion. The AVMS Directive does not contain an objective definition of the
concept ‘events of major importance for society.” This Directive provides little
guidance in recital 49 and 52 to decide whether an event can be considered as an
event of major importance. According to recital 52, “events of major importance
for society have to meet certain criteria, that is to say be outstanding events which
are of interest to the general public in the European Union or in a given Member
State or in an important component part of a given Member State and are
organised in advance by an event organiser who is legally entitled to sell the rights
pertaining to that event.” Furthermore, recital 49 clarifies that “the events of major
importance for society that should be covered in the area of sports are events such
as the Olympic Games, the football World Cup and European football
Championship.”

Given that this guidance is included in the recitals of the Directive, it is up to
each of the Member States to specify the criteria to determine which event can be
included in the list. Despite this freedom of interpretation, the criteria used by each
Member State to include an event in the list vary to some degree, but display a
considerable consistency. When we take a closer look at the criteria employed, in
most instances it is enough for the event to satisfy two of the following criteria'®:
(1) the event is a pre-eminent national or international event,”’ (2) the event is of
interest to those who do not normally follow that branch of sport on television,?’
(3) the event is generally followed by many viewers and is traditionally broadcast
on free-to-air television,22 (4) the event involves a national team or national
representatives,” and (5) the sport of which it is a part has particular cultural

19 Craufurd Smith and Bottcher 2002, 120.

20 Example: Article 153, § 1, 2° of the Flemish Community Media Decree; Article I, § 4 (1), 3°
of the Federal Act on the exercise of exclusive television broadcasting rights 2001.

21 Example: Article 4, § 2 (1) of the French Community Media Decree; Article 1 (2) (a) of the
Decision No 8/1999.

2 Example: Article 153, § 1, 2° of the Flemish Community Media Decree; Article I, § 4 (1), 4°
of the Federal Act on the exercise of exclusive television broadcasting rights; Article 2 (1) (d) of
the Decision No 8/1999.

23 Example: Article 2 (1) (c) of the Decision No 8/1999; Article 153, § 1, 2° of the Flemish
Community Media Decree states.
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significance for the country in question.”* To stipulate those criteria, the
Guidelines attached to the ECTT were used as inspiration.*

As to the third criterion, FIFA stressed that fulfilment of that criterion is merely
an indicator of the importance of the event allowing consideration of the
possibility of including it in the list.>° The UEFA added the following: “[this
criterion] does not constitute an appropriate basis for measuring the importance
of an event for society. In fact, before the development of pay television, this
criterion would have applied to every sporting event that was televised.”*’
However, the General Court stressed that “[e]ven before the advent of pay tele-
vision, many events were not broadcast on the free channels of the time, with the
result that that criterion cannot be regarded as being automatically met today in
respect of such an event.”*®

It is important to realise that sports events could only be included in the list if
the different criteria are met. Therefore, the ‘list of major events’ mechanism and
the possibility of a sports event to be included in the list may not be used as a
means to pressure sports organisations to take specific initiatives. In Flanders, for
example, Member of Parliament Decaluwé suggested (or even threatened) to add
the play-offs of the Belgian Jupiler Pro League to the list of major events in order
to convince the Pro League to abolish the controversial play-offs. According to
Decaluwé, given that the play-offs, when they are listed, should be broadcast on
free-to-air television, the value of the contract with pay-television operators would
decrease. Decaluwé is hoping that the Pro League would prefer better financial
conditions and, thus, would decide to return to a competition without play-offs.>
Such an illegitimate use of the ‘list of major events’ mechanism should not be
permitted.

Since there is no objective definition, state practice varies and differs mainly on
two different levels: (1) national traditions and (2) amount of games per event.

A. National Lists

The events included in the national lists differ from Member State to Member State
depending on their national traditions. Although all the notified lists contain the
Olympic Games (though in Ireland only the Summer Games™’) and a variety of

24 Example: Article 2 (1) (b) of the Decision No 8/1999; Article I, § 4 (1), 2° of the Federal Act
on the exercise of exclusive television broadcasting rights states; Article 153, § 1, 3° of the
Flemish Community Media Decree 2009.

Council of Europe 2002, para 10.

26 GC, FIFA v European Commission, Case T-385/07, para 88.
GC, UEFA v European Commission, para 113.

2 Ibid., para 140.

% De Morgen 2011b.

Broadcasting (Major Events Television Coverage) Act 1999 (Designation of Major Events)
Order 2003.



14.1 Introduction to the ‘List of Major Events’ Mechanism 231

football events (e.g. Champions League, FIFA World Cup and European Football
Championship), the Member States’ lists reflect their own national interests and
own social characteristics.”' It comes as no surprise that only the Belgian list
contains the World Cyclo-Cross championship32 and that the Irish list reckons the
Nation Cup at the Dublin horse show”> as a major event.

Although a compulsory European list had been discussed, this idea was rejected
for the ‘national tradition’ reason. First, a European list would not add any value,
because some sports are less known in some Member States. Second, a European
list would become too long if taking into account all the national characteristics.>
And finally, the concept of a European list is seen as being in contradiction with
the principle of subsidiarity.*’

B. Amount of Games Per Event

As indicated by Weatherill, there is even a wide variation in connection with events
which one would suppose would be of a more-or-less equally powerful interest. The
finals of Football’s World Cup and European Football Championship are listed in
their entirety in the UK*® and Belgium,?’ while Germany>® and Austria®’ have only
listed the final, semifinals, opening match and matches of the respective national
team, and Italy*” only the final and the matches of the national team.*’

For inter alia this reason, the FIFA and UEFA have challenged the European
Commission’s decision declaring that the UK and Belgian lists are compatible
with Community law (infra). According to the UEFA and FIFA, the European
Commission’s decisions are based on a manifest error of appreciation, as the
European Commission concluded that matches not involving any home nation
team in the European Football Championship or FIFA World Cup could be
considered as events of major importance for the UK or Belgium.** Therefore,

31 Reding 2004, 3.

32 Article 1, § 1, 6° of the Order of the Flemish Government establishing the list of events of
major importance to society.

33 Broadcasting (Major Events Television Coverage) Act 1999 (Designation of Major Events)
Order 2003.

3* European Commission 1997, SEC(1997)0174/9.

35 Commission of the European Communities 2003b, COM(2003) 784 final, 16.

36 Ofcom 2008a, Annex 1.

37 Article 1, § 1 (2) of the Order of the Flemish Government establishing the list of events of
major importance to society.

38§ 5a of the Interstate Treaty on Broadcasting.

3§ 1 (2) of the Ordinance on events of substantial social interest.

40" Article 2 of the Decision No 8/1999.

1 Weatherill 2007, 236.

42 GC, FIFA v European Commission, Case T-68/08; GC, FIFA v European Commission, Case
T-385/07; GC, UEFA v European Commission,.
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they argued that the listing of the entire European Football Championship and
FIFA World Cup as a protected event is disproportionate. Although FIFA and
UEFA accepted that ‘prime’/’gala’ matches, i.e. games involving the national
teams should remain on free-to-air television, along with the final, the knockout
rounds and the opening game, ‘non-prime’/’non-gala’ matches should be made
available for pay-television broadcasters.*> Although recital 49 of the AVMS
Directive makes specific reference to the Football World Cup and European
Football Championship, both FIFA and UEFA argued that there is no evidence that
it was the Community legislature’s intention to ensure that every match in those
football tournaments should be regarded as being of major importance for
society.** Although the European Commission agreed with the latter, it stressed
that designating events as being of major importance for society is a matter of the
Member States’ judgment.* Furthermore, the European Commission argued that
each Member State has some discretion for determining which events are of major
importance for society, and that the application of that criterion has not been
harmonised at Community level, implying that it is not for the European
Commission to impose its views concerning the importance of a specific event for
the Member States in question.*®

Hence, the question is whether a match between, for example, France and
Spain would be of cultural or social importance for citizens other than Spanish
or French people, and therefore also should be broadcast on free-to-air television
in the UK. Some argue that if the match France versus Spain is the determining
match to decide whether England would go to the quarter finals, there would be
an argument for that game being of cultural significance.*’” However, they
express their doubt that this decisive match as such will create the same sense of
belonging as a match played by the English team itself. Nevertheless, the
guidance given by the UK on listed events indicates that it is sufficient for the
event to be a ‘pre-eminent international event in the sport.”** Hence, it is not
required that the national team is involved. Since the FIFA World Cup offers
access to world-class football, of interest whether one’s national team is playing,
Craufurd Smith and Bottcher argued that “there is a plausible case for listing all
the world cup finals matches.” Moreover, football has become a much more
cosmopolitan game. Domestic clubs now have players from around the world
and fans are interested in watching them play, even if it is for an opposing
national side. Therefore, given the status of the FIFA World Cup and the
widespread interest in the development of the tournament, those authors argued

43 GC, FIFA v European Commission, Case T-68/08, para 59; GC, FIFA v European
Commission, Case T-385/07, para 64; GC, UEFA v European Commission, para 116.

4 GC 2010a, paras 53, 54; GC 2010b, para 76.

45 Buropean Commission 2010.

46 GC 2010b, para 82.

A Sportbusiness International 2008b.

*8 Ministry for Culture, Media and Sports 1997.
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that it would be difficult to establish that the UK had incorrectly assessed the
public interest in listing all the matches of the FIFA World Cup.*

According to the General Court, although the Football World Cup and
European Football Championship are mentioned in recital 49 of the AVMS
Directive, this does not mean that the inclusion of the Football World Cup and
European Football Championship as a whole is automatically compatible with
Community law.’® However, the General Court indicated that this recital implies
that “when a Member State includes World Cup matches [or/and EURO matches]
in the list it has decided to draw up, it does not need to include in its notification to
the Commission specific grounds concerning their nature as an event of major
importance for society.”>' Given that the World Cup and EURO should be seen as
a single event rather than as a series of individual events divided into ‘prime’
matches and ‘non-prime’ matches,’ the General Court explicitly emphasised that
“there is no valid consideration leading to the conclusion that, in principle, only
‘prime’ [ ‘gala’ | matches may be thus categorised and therefore included in such a
list.”>® The General Court even indicated that not all ‘non-prime’ matches must be
necessarily of major importance for society in order for the World Cup and EURO
to be legitimately included, in its entirety, on the lists.”* As long as those matches
could have an influence on the fate of the national team in the tournament may
depend on the results of ‘non-prime’ matches and that those matches could
determine the opponents of the national teams,” their inclusion in a list is
justified.”® The fact that non-prime matches attract less viewers or that broad-
casters decide not to broadcast those matches, neither does imply that those
matches could not be included in the list of major events.”’ Additionally, the
General Court stated that the importance of those ‘non-prime’ matches arises
“from the simple fact that they are part of the World Cup tournament
[EURO tournament], just like other sports for which interest, usually low, is

49" Craufurd Smith and Bottcher 2002, 130.

50 GC, FIFA v European Commission, Case T-68/08, para 56; GC, FIFA v European
Commission, Case T-385/07, para 60; GC, UEFA v European Commission, para 52.

st GC, FIFA v European Commission, Case T-68/08, para 57; GC, FIFA v European
Commission, Case T-385/07, para 61; GC, UEFA v European Commission, para 53.

52 GC, FIFA v European Commission, Case T-68/08, para 70; GC, FIFA v European
Commission, Case T-385/07, para 72; GC, UEFA v European Commission, para 103.

33 GC, FIFA v European Commission, Case T-68/08, para 69; GC, FIFA v European
Commission, Case T-385/07, para 71; GC, UEFA v European Commission, para 103.

3% GC, FIFA v European Commission, Case T-385/07, para 102.

53 GC, FIFA v European Commission, Case T-68/08, para 70; GC, FIFA v European
Commission, Case T-385/07, para 72; GC, UEFA v European Commission, para 103.

6 GC, FIFA v European Commission, Case T-68/08, para 120; GC, FIFA v European
Commission, Case T-385/07, para 102; GC, UEFA v European Commission, para 136.

7 GC, FIFA v European Commission, Case T-68/08, para 123; GC, FIFA v European
Commission, Case T-385/07, paras 103 and 105; GC, UEFA v European Commission, para 127.
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heightened when they take place in the Olympic Games.”® As a result, the
European Commission, in not questioning the view that it is not appropriate to
distinguish between ‘prime’ and ‘non-prime’ matches for the purpose of deter-
mining the importance of the World Cup and EURO for the Belgian and UK
society, did not make any error.”’ Moreover, the fact that the UK distinguished
between ‘prime’ and ‘non-prime’ matches for other events, such as the Cricket
World Cup, or that the other Member States only included ‘prime’ matches in their
list, does not affect this finding.®” It should be regretted that the General Court did
not refer to the new Article 165 of the TFEU in order to attribute more weight to
the important role that sports events could play for the society (supra). FIFA and
UEFA decided to appeal this ruling.®'

14.1.2.2 Lists Still up-to-date?

The question that often arises is whether those lists are still up-to-date. In the UK,
for example, the Government decided to review the list of events (for the first time
in 10 years) in 2009.°* As formulated by Culture, Media and Sport Secretary Andy
Burnham, it is important that “the list moves with the times and people’s tastes.”®
In the review of the listed events, two major questions were discussed: (1) do the
current criteria remain appropriate or is there a need to revise those criteria, and (2)
should there be any changes to the events currently listed?®* Although recom-
mendations to change the criteria and the events on the list were published in
November 2009, the new UK Government decided to push back the final decision
with regard to this topic until the whole country switches to digital television by
the end of 2012. Boyle referred to this decision as: “change of government, change
of mood music.”® Sports Minister Robertson said that “with digital switchover
concluding in 2012, this will result in the widespread availability of a significantly
increased number of television channels, many of which will be free to air. Add to
this [...] the Ofcom pay-TV review, and the broadcasting context for this decision
is increasingly unclear.”®®

S8 GC, FIFA v European Commission, Case T-68/08, para 117; GC, FIFA v European
Commission, Case T-385/07, para 99; GC, UEFA v European Commission, para 124.

59 GC, FIFA v European Commission, Case T-68/08, para 118; GC, FIFA v European
Commission, Case T-385/07, para 100; GC, UEFA v European Commission, para 125.

60 GC, FIFA v European Commission, Case T-68/08, para 133; GC, UEFA v European
Commission, paras 76 and 138.

81 C-204/11 P pending case 2011; C-205/11 P pending case 2011; C-201/11 P pending case
2011.

Department for Culture, Media and Sport 2009.

83 Telegraph 2008a; Broadcastnow 2008.

54 Department for Culture, Media and Sport 2009, 8; The Guardian 2008c; Telegraph 2008a.
%5 Raymond Boyle 2010.

Sportbusiness International 2010; Sports-city 2010.
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In a rapidly changing society, it is necessary that all Member States would
review or at least take a look at their list. In Belgium, for example, the Queen
Elisabeth Music Competition is included in the list of major events.’’ The
European Commission has accepted that this music competition is included in the
list, because “the Queen Elisabeth Music Competition has a distinct cultural
importance as a catalyst of Belgian cultural identity, due to the important
contribution of Queen Elisabeth and her husband King Albert to Belgian history
and to the extremely high quality and the worldwide significance of that cultural
event.”®® Although it can be argued that the Queen Elisabeth Music Competition is
a prestigious and important event for the music world, it is questionable that this
competition still meets at least two of the four required criteria.*” According to the
first criterion, the event should have “a special general resonance within the
Member State, and not simply a significance to those who ordinarily follow the
sport or activity concerned.” Although it cannot be denied that the Queen
Elisabeth Music Competition is a unique and important event, the attention given
by non-culture-lovers for this competition has decreased over the years. Second,
the event should have “a generally recognised, distinct cultural importance for the
population in the Member State, in particular as a catalyst of cultural identity.”
Given the fact that the interest for this event has faded over the years, this event
could probably not be considered as having a significant impact on the building of
the Belgian cultural identity. The third criterion requires that “involvement of the
national team in the event concerned in the context of a competition or tournament
of international importance.” In the Queen Elisabeth Music Competition of 2007
(piano) and 2009 (violin), two Belgian musicians reached the final. In the Queen
Elisabeth Music Competition of 2008 (singing), two Belgians reached the semi-
finals. Given that it is not guaranteed that a Belgian musician will be qualified to
play or sing in the competition, this criterion is not always applicable. However, it
should be said that this music contest is an international known competition. The
fourth and last criterion requires that “the event has traditionally been broadcast
on free television and has commanded large television audiences.” With regard
this last criterion, it is important to note that it is difficult to assess ‘a consistently
large audience’ or ‘high ratings.” Given that no threshold or percentage of the
population is specified, the European Commission stresses that it is up to the
Member States to assess, on a case-by-case basis, whether or not a large audience
was reached.”” Although the Queen Elisabeth Music Competition has been
broadcast on free-to-air television, in casu the public broadcaster, it has not always

87 Article 1, § 1, 10° of the Order of the Flemish Government establishing the list of events of
major importance to society.

%8 CommissioN decision of 25 June 2007 on the compatibility with Community law of measures
taken by Belgium pursuant to Article 3a(1) of Council Directive 89/552/EEC on the coordination
of certain provisions laid down by law, regulation or administrative action in Member States
concerning the pursuit of television broadcasting activities. OJ (2007) L 180/24, para 15.

% Article 153, § 1 of the Flemish Community Media Decree 2009.

70 European Commission 2010.
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been able to attract large audiences. Between 2001 and 2009, an average of
150.000 persons has been watching the Queen Elisabeth Music Contest for at least
10 min every year.”' Hence, it seems that it should be studied in depth whether this
contest does still meet at least two of the required conditions or whether it is no
longer justified to be included in the list.

14.1.3 (Whole or Partial) Live or (Whole or Partial) Deferred

14.1.3.1 No Objective Definition

Each Member State needs to determine whether an event should to be covered
(wholy or partialy) live or whether deferred coverage would be sufficient and
justified. Just as for the notion ‘event of major importance for society,” the AVMS
Directive does not contain an objective definition of these concepts. Live coverage
means that the viewers can follow the event in real time, as it takes place. Deferred
coverage means that the event concerned is recorded and broadcast at a later point
in time.””

The coverage and scheduling of programmes or events is often a commercial
decision directed to attract the largest possible viewing audience in order to
increase the potential to earn advertising revenue. This motivation results in the
scheduling of events live or delayed, based on what the broadcasters consider will
rate highest on that specific moment.”> The basic principle of the ‘list of major
events’ mechanism, however, should be that a listed event should be broadcast live
and in full. The corollary to this is that if a (free-to-air) broadcaster decides not to
broadcast an event live and in full, because other programmes would rate more
highly, it could be argued that the event is not truly of national importance and
therefore should not be listed.”* But there are always exceptions to any rule...

According to Article 14 (1) of the AVMS Directive, a deferred coverage is
acceptable “where necessary or appropriate for objective reasons in the public
interest.” As Scheuer and Schoenthal make clear, once a Member State has opted
for a list, “it can no longer restrict the measures guaranteeing the public’s access
to merely deferred coverage without special justification.””> The AVMS
Directive, however, does not contain any guidance on how ‘objective reasons in
the public interest’ ought to be interpreted. Scheuer and Schoental stressed that
“since the primary objective of prescribing non-exclusive coverage is to ensure the

71 VRT 2009.
72 Scheuer and Schoenthal 2008, 423.

73 Department of Broadband, Communications and the Digital Economy 2009, 17; FACTS
2001.

7+ Cricket Australia 2009.
75 Scheuer and Schoenthal 2008, 423.
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participation of the vast majority of the population, any reasons given for allowing
deferred coverage should be tested against this interest.” Therefore, if audience
figures demonstrate that a substantial part of the public is not following or cannot
follow live coverage, deferred coverage may be the preferable option.”® For
example, in the cases of the 2002 FIFA World Cup co-hosted by South Korea and
Japan or the 2008 Beijing Olympic Games, it simply could not be expected of
sports fans to get up in the middle of the night to watch the competition. Addi-
tionally, according to Scheuer and Schoental, if two events of major importance
take place at the same time, broadcasters may have recourse to deferred cover-
age.”’ Furthermore, para 16 of the ECTT’s Guidelines clarifies that “live coverage
is naturally preferred by audiences, but may sometimes not be possible due to: the
long duration of the event; the time at which an event takes place; the time
difference between the State in which the event takes place and the State in which
the event is designated. The above circumstances would seem to be an objective
reason for deciding on deferred or partial live coverage of the event.” However,
FIFA states that “the fact that two matches are played simultaneously does not
Justify the failure to broadcast one of them, since they can be broadcast by
different channels, and sub-licences are also possible for this specific case.””®

In Austria, for example, only specified events, such as the Summer or Winter
Olympic Games, the FIS World Alpine skiing championships, the World Nordic
skiing championships and the Vienna Opera Ball, can be broadcast deferred.”
Moreover, deferred coverage of those events is only possible when the broadcast
starts within 24 h after the beginning of the event.* In France, events of major
importance may be broadcast in prerecorded form where they take place between
midnight and 6 a.m., French time, on the condition that the broadcast in France
starts before 10 a.m.®' In the French Community of Belgium, television broad-
casters may postpone the broadcasting of a listed event if it takes place between
midnight and 8 a.m., Belgian time, if the event coincides with a news or current
affairs programme normally broadcast by the service at that time or if the event
comprises several elements taking place simultaneously.®?

In the UK, though, Ofcom took the view that the interests of viewers lie in
allowing them to participate in the event as it happens, as far as possible. This
suggests that live television coverage of most sports events, including those taking
place in different time zones, should be covered simultaneous with the event.
However, Ofcom has also recognised that a certain degree of flexibility is

76 Ibid., 423.
7 Ibid., 423.

78 GC, FIFA v European Commission, Case T-385/07, para 89.

79§ 2 of the Ordinance on events of substantial social interest.

80" Article 1, §3 (1) of the Federal Act on the exercise of exclusive television broadcasting rights.

81 Article 4, § 3 of the Decree No 2004-1392.

82 Article 3 of the Order designating events of major importance and determining the procedures

for making them accessible).
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needed.®® In the past, free-to-air broadcasters regularly faced difficulties in
scheduling sporting events. To remedy this, in 1998, a list with A events and B
events was introduced. Group A events (e.g. the Olympic Games, the FIFA World
Cup Finals Tournament, the FA Cup Final, etc.) are those events which may not be
covered live on an exclusive basis unless certain criteria are met.** In fact, this
means that an A listed event, in almost all circumstances, must be broadcast live
by a free-to-air broadcaster reaching 95 % of the population and that exclusivity of
an A listed event is virtually impossible to (free-to-air) broadcasters not reaching
the required 95 % (infm).85 Circumstances where A listed events can be broadcast
live on pay-television are: (1) where the event is non-exclusively broadcast on both
terrestrial and pay-television, and (2) where no free-to-air broadcasters reaching
95 % of the UK population bid for the live rights and a pay-television operator
obtains consent from Ofcom in the UK to broadcast the events.*® Group B events
(e.g. the Commonwealth Games, the World Athletics Championship, etc.) are
those events that may not be broadcast live on an exclusive basis unless adequate
provision has been made for secondary coverage (e.g. a second service provides
edited highlights or delayed coverage amounting to at least 10 % of the scheduled
duration of the event, subject to a minimum of 30 min for an event lasting an hour
or more, whichever is the greater).®” However, in the 2009 report on the review of
free-to-air listed events, the Independent Advisory Panel argued that the division
between Group A events and Group B events was no longer up-to-date. In the past,
the 1998 Panel saw Group B as a safety net. The broadcasting of certain listed
events could present serious scheduling problems for the broadcasters either
because of their duration or because of the number of events involved. A decade
after the 1998 report, the 2009 Panel assessed that broadcasters in 2009 put
noticeably less emphasis on their problems of scheduling events of a longer
duration. Today, broadcasters have the ability to use their digital portfolio to
maximise the breadth and depth of their coverage of sports events. Therefore, the
2009 Panel concluded that, in the changed and still evolving broadcasting
environment, guaranteeing highlights or delayed coverage was no longer a
sufficient response.®® The Panel formulated it as follows: “[s]cheduling issues, for
broadcasters who are now operating a range of new channels and outlets with
scope for events to be broadcast behind the ‘red button,” have significantly
diminished in their relevance. Therefore, highlights or delayed coverage cannot be
seen as a sufficient substitute for the live event in this generation.”®® As a result,

83 Ofcom 2008a, para 1.12.

84 Ibid., para 1.3.

85 Geey and Ward 2008, 4.

86 Ofcom 2008a, paras 1.13-1.17; Geey and Ward 2008, 4.
87 Ofcom 2008a, paras 1.3, 1.18, 1.19.

8 Independent Advisory Panel to the Secretary of State for Culture, Media and Sport 2009, paras

140-149.
89 Ibid., para 145.
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the Panel decided to recommend a single list of live events protected for free-to-air
television.”® However, it is important to note that, in November 2010, the
Australian Government decided to divide the Australian list of events of major
importance for society in Tier A and Tier B events (infra).”'

To summarise, it has become clear that the concern is primarily focused on
guaranteeing the public’s access to (preferably) live sports events that are
considered to be of major importance for society.”

14.1.3.2 Live Broadcasting on Free-To-Air Television

In Part I, it was stated that live sports coverage on television could be protected
under Article 10 of the ECHR. However, it was indicated that attempting to make
plausible that the public would have a right of access to full and live coverage on
free-to-air television of any sports event that is transmitted, would probably be too
challenging. However, some sports events could be more ‘valuable’ than others so
their live coverage should be guaranteed on free-to-air television. And it is
precisely the ultimate aim of the ‘list of major events’ mechanism to protect the
public’s access to events of major importance for society to live sports coverage on
free-to-air television. Given that the sports events of major importance for society
contribute to the development of our society (supra), Harrisson and Woods
emphasised that ensuring free-to-air access to short reports to major sports events
is important for the public to learn about the outcome of the event, but ignores the
importance attached to watch sports events live.”® This is all the more true if these
sports events are considered by Member States, with approval of the European
Commission, to be of major importance for society. Scheuer and Schoenthal
formulated it as follows: “[iJn principle, the Signatories of the Convention have to
arrange their systems of information in a way that the individual citizen can be
kept informed of the essential issues of society and, therefore, also of certain major
events. The obligation to ensure access to the coverage of major events, thus,
serves the accomplishment of a public interest [...].”°* Or as indicated by
Hitchens, “[s]port may not be regarded by all as being within this category but
nevertheless there are certain types of sporting events that are commonly regarded
as important to the general community for which access should be preserved.”®’

% Ibid., paras 140-149.

°! Department of Broadband, Communications and the Digital Economy 2010; Minister for
Broadband, Communications and the Digital Economy 2010b; Minister for Broadband,
Communications and the Digital Economy 2010c.

92 Lefever et al. 2010, 400.

93 Harrison and Woods 2007, p286-287.

94 Scheuer and Schoenthal 2008, p417—418.

% Hitchens 2006, 224.
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In this regard, the ‘list of major events’ mechanism has even been explicitly
linked with Article 10 of the ECHR. Recital 49 of the AVMS Directive states that
“it is essential that Member States should be able to take measures to protect the
right to information and to ensure wide access by the public to television coverage
of national or non-national events of major importance for society.” Likewise, the
European Parliament’s Resolution on the broadcasting of sports events considered
it “essential for all spectators to have a right of access to major sports events, just
as they have a right to information.”°® The same goes for the Committee of the
Regions with its Resolution on the broadcasting rights of major sport events.”’
In 2007, the European Commission declared that “it will continue to support the
right to information and wide access for citizens to broadcasts of sport events,
which are seen as being of high interest or major importance for society.””®
In their comment on this regime, Scheuer and Schoenthal emphasised that “it is
the interest that the general public has access to the coverage of important events
as a means of participating in the process of obtaining and imparting information,
as well as the pursuit of public debate over such events.”*® Hence, full and direct
access to major sports events can be approached as a means of promoting civil
participation in our democratic society, by enabling citizens to participate fully in
public discourse about these events (supra). This is recently affirmed by the
General Court stating that the ‘list of major events’ mechanism is intended to
protect the right to information and to ensure wide public access to television
broadcasts of national or non-national events of major importance for society. And
given that this mechanism relates to events which are of major importance for
society, it is justified by overriding reasons in the public interest (infra).'”

14.2 The ‘List of Major Events’ Mechanism and its
Problematic Notions in a Digital Media Landscape

The ‘list of major events’ mechanism is included in the second-tier obligations of
the AVMS Directive. This implies that the scope of this provision is limited to
linear audiovisual media services. However, when we take a closer look at Article
14, it is clear that not all linear services fall under the scope of this provision.
According to Article 14 (1) of the AVMS Directive, it should be ensured that
events of major importance for society will not be broadcast on an exclusive basis

European Parliament 1996.

Committee of the Regions 1997, para 2.

98 Commission of the European Communities 2007b, COM (2007) 391 final, 17.
% Scheuer and Schoenthal 2008, 410.

100 GC, FIFA v European Commission, Case T-68/08, paras 51-53; GC, FIFA v European
Commission, Case T-385/07, paras 55-57; GC, UEFA v European Commission, paras 47—49.
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with the result that “a substantial proportion of the public” cannot follow those
events on “free television.”

Sections 14.2.1 and 14.2.2 will provide an orientation on the definition of the
concepts ‘free television’ and ‘substantial proportion of the public’ and will
explore how these two terms should be interpreted in a changing media
environment. Section 14.3 will highlight the implications of the interpretation of
those two notions on the economic freedom of the market players.

14.2.1 Free Television

14.2.1.1 Introduction

According to recital 53 of the AVMS Directive, free television refers to
“broadcasting on a channel, either public or commercial, of programmes which
are accessible to the public without payment in addition to the modes of funding of
broadcasting that are widely prevailing in each Member State (such as licence fee
and/or the basic tier subscription fee to a cable network).” The ECTT’s
Guidelines further clarifies that free television should be understood “as the
broadcasting of programme services which have near-universal coverage (as
defined by the law of each Party) and are accessible to the public in their own
language(s) without payment in addition to the modes of funding of broadcasting
that are widely prevailing in each Party.”'®" Although it is often stated that
pay-television does not fall under the scope of this definition (infra), it is not
exactly clear what should be understood by ‘free (-to-air) television.” Moreover,
since the definition is included in the recitals of the Directive, it is not guaranteed
that free-to-air broadcasters will be of the same type in each Member State.'*

To justify the rationale that those listed events should only be broadcast
exclusively on free-to-air television, Helberger argued that states can have policy
interests to preserve the public’s access to important content and ensure that
matters of interest can be received by the whole population rather than by a small
circle of privileged subscribers (supra).'®® Harrison and Woods stressed that
programmes and information, having social and civic assets (such as news,
documentaries, sport, etc.), should be available to all and not be subject to payment
barriers.'**

10 Council of Europe 2002, para 9.

192" Harrison and Woods 2007, 282.
193 Helberger 2005, 90.
194 Harrison and Woods 2007, p7-10.
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14.2.1.2 Pay-Television
A. Pay-Television Versus Free-to-Air Television

Due to technological developments, access to television programmes can be made
dependent on an additional subscription fee. This evolution resulted in the
emergence of a new kind of broadcaster: pay-television. Pay-television broad-
casters could be defined as broadcasters offering every receiver the possibility to,
with extra payment on top of the fee for the cable subscription or licence fee, to
receive a selection of programmes. This implies that, while free-to-air television is
usually financed by advertising or State contributions (supra), pay-television
operators are usually funded through subscription fees.'”> However, it should be
noted that the Belgian pay-television operator Belgacom TV decided to include
advertising spots before, during and after football matches.'*®

Given that the public has to make an additional payment, i.e. extra subscription
fee, to watch the programming offered by the pay-television operator, it is obvious
that pay-television will not be labelled as free-to-air television. However, Scheuer
and Schoenthal argued that a relatively low subscription fee, i.e. about the same
level or even lower than the fee paid for cable transmission, does not automatically
turn the channels into pay-television channels.'”” In Denmark (when the Danish
list was still in force'®®), for example, pay-television broadcasters charging fees
lower than DKK 25 per month (+3.4 EUR) were indeed considered free-to-air
broadcasters.'*”

In the analogue past, there was a clear distinction between free-to-air television,
on the one hand, and pay-television, on the other hand (supra). However, these
distinctions are becoming increasingly blurred as pay-television and free-to-air
television grow closer together.''® In fact, channels are now commonly sold in
bundles rather than individually."'" Distributors bundle individual channels into
different packages, then they sell those packages to the customers, and finally they
distribute those packages via a network to the public (infra). Those distributors
offer, on the one hand, basic packages including the traditional free-to-air chan-
nels, and, on the other hand premium packages containing sports and movies. The
latter are commonly sold as part of a bundle with basic channels, via a mechanism
known as ‘buy-through.” This ‘buy-through’ requires consumers to purchase a

105" Commission of the European Communities 2000, Notification of 14 July 2000, para 20.

19 pe Standaard 2008.
197 Scheuer and Schoenthal 2008, 415.

108 In 2002, the Danish Government decided to revoke the Danish Order including the listed the
events (Revocation of the Danish Order on the use of TV rights to events of major importance to
society. OJ (2002) C 45/7).

199 Section 4 (2) of the Order on the use of TV rights to events of major importance for society.
110 Commission decision, 2 April 2003, para 39.
" Ofcom 2009, para 3.49.
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basic package before they can even buy a premium package for an additional
subscription fee.''” In the past, it was clear that the basic package was the first and
general package offered by the distributor while the premium package was always
discretionary. Due to changing business models, this clear dividing line becomes
blurred. The basic package, for example, can evolve to a very limited package only
including the ‘must-carry’ channels (infra) at no extra cost beyond the minimum
monthly subscription.''? In addition to this package, distributors can offer, for a
few extra Euros, another package including more commercial channels which
were in the past included in the basic package. Additionally, distributors can also
offer the public the opportunity to extend the basic package with a selection of an
extra package reflecting their personal preferences (e.g. music channels, children
programmes, etc.) for a fixed amount per month."'* And, finally, distributors still
offer the premium packages including sports and movies at a higher subscription
price.'"® Hence, it is not clear anymore which package could be designated as
‘basic’ and freely available or as ‘premium.” Furthermore, this would become even
more problematic when, as proposed by Donders and Evens, operators would offer
flex packages in which viewers can make their own package of preferred channels
and can change this package in a more flexible way than is currently the case. That
way, viewers would pay only for the content they really prefer.''® Given that, in
the future, the distinction between pay-television and free-to-air television could
become more difficult to make, another approach is needed. In order to create more
legal certainty in the changed media environment, the Flemish legislator has tried
to come up with a solution: replacing the notion ‘free-to-air television’ by ‘basic
package of different aggregators’ (infra).

B. Pay-Television Operators Acquiring Exclusive Broadcasting Rights

a. Europe

Although pay-television will (usually) not be referred to as free-to-air television,
this does not imply that pay-television operators are not allowed to acquire the
exclusive broadcasting rights on those listed events. The aim of the rule is to
prohibit exclusive coverage on pay-television, and not the acquisition of the
broadcasting rights by those pay-television operators.''” This means that
pay-television operators may broadcast those events on a non-exclusive basis as
long as at the same time the free-to-air coverage is guaranteed. In Germany, for

"2 Ibid., para 3.49.

13 Frontier Economics 2009, 32.

114 European Commission 2002a, para 2.4.47.
Frontier Economics 2009, 32.
16 Donders and Evens 2010.

17 Scheuer and Schoenthal 2008, 414.
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example, pay-television operators may broadcast major events if a broadcaster
makes it possible, under appropriate conditions, for the event to be broadcast on a
free and generally accessible television channel at the same time or, where
individual events running in parallel make this impossible, slightly deferred.''® In
the UK, Group B events could even be shown on pay-television without live
coverage of the whole events. Highlights on free-to-air television of those events
were considered a sufficient secondary coverage (supra).'"’

In different Member States, pay-television operators may exercise the exclusive
broadcasting rights after they have offered or sublicensed those rights to free-to-air
broadcasters at reasonable market rates and no free-to-air broadcasters wished to
acquire those sublicences.'”” When no free-to-air broadcaster declares itself
willing to take sublicences, pay-television operators in the Flemish Community,
for example, may make use themselves of the broadcasting rights acquired.'?' The
same goes for Austria. When pay-television operators did all that could be
reasonably expected under normal market conditions in an attempt to enable the
event to be viewed on free-access television channels, they can broadcast those
events themselves.'*

The problem, however, is that no mechanism exists to determine what consti-
tutes a fair price for those exclusive rights offered by pay-television operators or
under which conditions pay-television operators have to grant such sublicences.'*
In 2008, in the UK, for example, football fans could not watch the FIFA World
Cup qualifying match of England against Croatia after the pay-television broad-
caster could not close a deal to sell rights to the free-to-air broadcasters. According
to the pay-television broadcaster, the free-to-air broadcasters were unwilling to
pay a fair price.'** When we take a closer look at ‘the list of major events’
mechanism in the different Member States, only the Austrian and German rules do
contain mechanisms to determine the ‘fair price.” In Austria, for example, when no
agreement is reached, the Federal Communication Senate shall decide whether the
pay-television operator has fulfilled its obligations. In the event that the broad-
caster has not adequately fulfilled these obligations, the Federal Communication
Senate will determine the appropriate market price for the granting of broadcasting

18 Article 5a § 1 of the Interstate Treaty on Broadcasting.
"9 Ofcom 2008a, para 1.18.

120 For example: Article 4 (1) of the Broadcasting (major events television coverage) Act 1999,
Statute Book S.1. 28/1999; Article 3 of the Order of the Flemish Government establishing the list
of events of major importance to society.

121 Article 3, § 3 of the Order of the Flemish Government establishing the list of events of major
importance to society.

122 Article I, § 3 (3) of the Federal Act on the exercise of exclusive television broadcasting
rights.

123 Parrish and Miettinen 2009, 28; Helberger 2005, 97.
124 Qee e.g.: The Guardian 2008a; BBC News 2008b.
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rights.'* In Germany, when parties fail to reach agreement on appropriate
conditions, they shall agree to accept arbitration in due time before the event takes
place.'?°

Furthermore, when pay-television operators would refuse to sell the acquired
rights, the Directive does not contain a predefined sanction. Again, it is up to the
Member States to decide what should happen when a broadcaster does not
adequately fulfil its obligations. In Austria, for example, such broadcasters may be
sued for damages in a civil action.'*’ In Ireland, broadcasters can go to Court for
an order restraining the other broadcaster from carrying on or attempting to carry
on the prohibited activity, a declaration that the contract under which the other
broadcaster received exclusive rights to the designated event is void, damages
from the other broadcaster or a direction that the right to provide television cov-
erage of the event shall be offered to the aggrieved broadcaster at reasonable
market rates.'*®

b. Australia: Delisting Procedure

While in Europe, pay-television operators are not excluded from the bidding
process, in Australia, pay-television operators are not allowed to participate in the
first bidding procedure for the exclusive broadcasting rights of listed sports events.
In fact, the Australian anti-siphoning regulation provides free-to-air broadcasters
with the right of first refusal regarding the purchase of the rights to listed events.'*’

The Australian anti-siphoning legislation'** gives free-to-air broadcasters
priority over pay-television operators for the acquisition of all exclusive broad-
casting rights (both free-to-air and pay-television rights) to listed events.'*' When
free-to-air broadcasters choose not to make an offer to acquire those rights, “listed
events can be removed from the notice 2016 h before the start of the event, unless
the Minister publishes in the Gazette before that time a declaration that the event
continues to be specified in the notice after that time.”'>* After the delisting of an
event, pay-television operators are allowed to buy the exclusive broadcasting
rights of that event. This automatic delisting won’t take place when the Minister
publishes a declaration that the event continues to be specified in the notice. The
Minister may only publish such a declaration if he is satisfied that at least one

125 Article 1, § 3 (4) of the Federal Act on the exercise of exclusive television broadcasting
rights.

126 Article 5a, § 1 of the Interstate Treaty on Broadcasting.

127 Article 1, § 3 (4) of the Federal Act on the exercise of exclusive television broadcasting
rights.

128 Article 166 (1) (b) of the Broadcasting Act 2009.

129 ACMA 2006, 2.

139 Section 115 of the Broadcasting Services Act 1992.
Australian Broadcasting Authority 2000, 5.

Subsection 115 (1AA) of the Broadcasting Services Act.

131
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commercial television broadcasting licensee or national broadcaster has not had a
reasonable opportunity to acquire the right to broadcast the event.'®

Before 2005, the delisting period was limited to 6 weeks (=1008 h). This
six-week period, however, had proven to be insufficient time for pay-television
operators to acquire the rights, as well as finalise schedules, negotiate advertising
contracts and promote the event.'** Although the revised 12 weeks period should
provide adequate time for pay-television broadcasters to acquire and promote an
event,'” pay-television operators were complaining that this mechanism still
creates delays and difficulties in the programming and promoting of delisted
events.'*® Therefore, they proposed a delisting period of 26 weeks. According to
pay-television broadcasters, this extended period would, on the one hand, better
balance the interests of pay-television broadcasters and free-to-air broadcasters
and, on the other hand, improve the efficiency of the delisting provision to the
benefit of the viewers."?’ After the 2010 reform of this regulation, the delisting
period will be extended to the requested 26 weeks.'*®

According to the free-to-air broadcasters, however, there is a loophole in the
current regulation exploited by pay-television operators with the result that some
listed events will not be shown on free-to-air television.'*” The Australian “list of
major events’ mechanism is designated to prevent pay-television from acquiring
rights to a listed event prior to a free-to-air broadcaster. However, due to the
manner in which the rules are drafted, this intention is being circumvented. The
problem, which is referred to by the free-to-air broadcasters, is that the pay-
television licence conditions only apply to pay-television broadcasters.'*® The
licence conditions state that pay-television broadcasting licensees will not acquire
the right to televise, on a subscription broadcasting service, an event that is
specified in a notice under section 115(1) unless: (1) a national broadcaster has the
right to televise the event; or (2) a commercial television network covering greater
than 50 % of the Australian population has acquired the rights to televise the
event.'*! As a result, the Broadcasting Service Act does not prevent a company
other than a pay-television broadcaster from acquiring the rights to broadcast a
listed event before a commercial or national free-to-air television broadcaster.
Hence, third parties associated with pay-television broadcasters, such as

133 Subsection 115 (1AB) of the Broadcasting Services Act.

3% Parliament of Australia 2004, Bills Digest No. 73 2004-05; Subsection 115 (1AA) of the
Broadcasting Services Act.

135 ACMA 2006, 2.

136 Productivity Commission 2000, 435.

137 ASTRA 2009; Basketball Australia 2009.

138 Minister for Broadband, Communications and the Digital Economy 2010c.

139 See e.g.: Parliament of Australia 1998a, Bills Digest No. 6 1998-99; Free TV Australia 2009,
22; Department of Broadband, Communications and the Digital Economy 2009, 6.
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programme suppliers,'*? can buy those rights. Once they have acquired those
exclusive broadcasting rights, these third parties can control the terms on which they
want to offer those rights to interested broadcasters. In fact, they can impose terms
which limit the amount, timing or scope of the coverage by free-to-air broadcasters
with the result that the latter reject the offer. Then, they can trade those exclusive
rights, when the event is delisted, to a pay-television broadcaster (i.e. ‘on-selling’).
The result is that a listed sports event will only be available on pay-television. In this
case, the pay-television broadcaster, when deciding to broadcast the listed event, is
not in breach because the prohibition is on acquiring the rights, not on broadcasting
the content when the rights are held by someone else.

C. Digital Television

The last decade has been characterised by the transition from analogue television
to digital television (supra). Currently, digital television signals are almost always
displayed on analogue television sets connected to a digital receiver or set-top-box,
which decodes those signals through the analogue SCART socket or connector.'*?
Most television sets are equipped with a digital decoder in order to decrypt the
encrypted television signals. However, these built-in decoders can often not be
used, because platform operators have chosen to encrypt their signals in a specific
way. As a result, viewers are forced to buy a specific decoder. Given that the
essential condition to watch digital television is the acquisition of special technical
equipment, the question rises whether digital television could be labelled as free-
to-air television. In practice, viewers who do not have the necessary reception
equipment would be excluded from accessing the events of major importance to
society. Obviously, upgrading to digital television results in an extra expenditure
for the public. Should this cost be interpreted as an additional payment on top of
the basic subscription fee as a result of which digital television will not be
considered as freely available?

In Member States there is no unanimous vision of how digital television should
be interpreted. In the UK, for example, the ‘list of major events’ mechanism gives
access to the broadcasting of events of major importance to society for no payment
other than the television licence fee and the cost of receiving equipment.'** The
same goes for the French Community, where a broadcaster is considered to be
free-to-air when the viewers do not have to pay, apart from the technical cost,

142 There are three situations in which a person is a programme supplier of a commercial
broadcaster: (1) the person supplies or may be reasonably expected to supply a commercial
television broadcasting licensee with two-thirds of its sporting programmes, (2) the person is a
related body corporate of the licensee, or (3) where the ACMA declares the person to be a
programme supplier for the purposes of the ‘must offer’ rules (Section 146D (2)—(5) of the
Broadcasting Services Act).

143 Commission of the European Communities 2003a, COM(2003) 541 final, 17.

144 Tndependent Advisory Panel to the Secretary of State for Culture, Media and Sport 2009, para 80.
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another subscription fee other than the price of the basic cable package.'* In Italy,
the regulation about the listed events unequivocally states that the Italian public
should have the possibility to follow the listed events on free television without
incurring additional costs for the acquisition of technical equipment.'*® Hence, in
Italy, digital television will not be interpreted as freely available. The same goes
for Austria. The Austrian Federal Act on the exercise of exclusive television
broadcasting rights defines free-access television channels as “channels which
viewers are able to receive without any additional [on top of the licence fee] or
regular payments for the use of technical equipment for decoding.”'*” As other
Member States’ legislators, the Flemish legislator has never clarified whether
payment for technical equipment would be interpreted as an extra payment and,
thus, how digital television should be qualified in the Flemish Community.'*®
In 2010, Mrs. Lieten, the Flemish Minister of Media, stressed that she intended to
take this issue into account when the Order of the Flemish Government
establishing the list of events of major importance for society would be revised.'*
One could argue that the designation of digital television as being not free-to-air
is a stricter regulation than required by the AVMS Directive. Given that Article 4
(1) of the AVMS Directive allows Member States to “require media service
providers under their jurisdiction to comply with more detailed or stricter rules in
the fields coordinated by this Directive provided that such rules are in compliance
with Community law,” Member States are free to broaden the concept ‘without
payment in addition’ to extra payment for the acquisition of technical equipment.
One should realise that, by the beginning of 2012 when the switch off of
analogue terrestrial broadcasting throughout the Member States should be
completed, this question will probably become a non-issue. Given that digital
television is only a further development of analogue television, the payment for a
decoder is just a logical result of technological evolution and should, after the
analogue switch off, no longer be considered as additional.'”’ However, no
deadline has been fixed yet for the analogue switch off of other platforms such as
cable or satellite. This implies that the issue as described above will, in highly
cabled countries such as Belgium or the Netherlands, remain much longer.

145 Article 4, § 3 of the French Community Media Decree.
146 Article 2 of the Decision No 8/1999.

47 Article 1, § 3 (2) of the Austrian Federal Act on the exercise of exclusive television
broadcasting rights.

148 1 efever and Evens 2009a, 32.
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D. Flemish Regulation: Basic Package of Different Distributors'>>

a. Introduction

Although the European Commission claimed that the ‘list of major events’
mechanism works satisfactorily (supra), the Flemish legislator decided to revise
this provision, while transposing the AVMS Directive in national law, in order to
create more legal certainty in the digitised world. The reviewed Article 153, §1 of
the Flemish Community Media Decree states that “the Flemish Government shall
draw up a list of events considered to be of major importance for the public and
which, for this reason, may not be broadcast on an exclusive basis so that a large
part of the public of the Flemish Community cannot watch them live or deferred on
television via the basic package of the different distributors.” Although the
Flemish legislator assumed that the replacement of the term “free-to-air televi-
sion” by “basic package of the different distributors” would create more legal
certainty, the question rises whether this assumption is correct.

b. Distributor

The old Flemish Community Media Decree had a two-layered foundation and only
contained obligations for broadcasters (content layer) and network operators
(network layer). Recently, though, a new key player has entered the broadcasting
market, namely the ‘distributor.” Distributors bundle individual channels into
different packages, that are sold directly to the customers, and are distributed via a
network. They do not necessarily have their own content or network, but do
maintain a relationship with the public.'”?

Although distributors fulfil an important position in the media value chain, they
were not regulated under the old Flemish Community Media Decree, and, thus,
operating in a legal vacuum. Being convinced that the importance of these
intermediaries between the broadcasters and network providers would grow in the
future, the Flemish legislator decided, in order to create more legal certainty, to
replace the ‘two layer model’ with a ‘three layer model.” In this three layered
model, in addition to the content layer and the network layer, a new and third layer
was added: the distribution layer (distributors).

It is important to realise that companies can integrate two or three different
functions, being a broadcaster as well as a distributor and/or network operator,
meeting the respective obligations. In Belgium, for example, Belgacom and
Telenet combine those three functions. Belgacom is the incumbent telecommu-
nications operator (i.e. network provider), it has its own pay channel ‘kanaal 11’
(i.e. broadcaster) and it offers bundles to the public (i.e. distributor). Telenet is the

152 This subsection is a revised, updated and more elaborated version of the following articles:
Lefever and Evens 2009a, 29-33; Lefever et al. 2009, 513-520.

153 Vlaams Parlement 2008, 16.
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largest cable operator in Flanders (i.e. network provider), it has its own
pay-television channel ‘Sporting Telenet’ (i.e. broadcaster) and it offers bundles to
the public (i.e. distributor).

¢. Basic Package

According to the new provision, a large part of the public should be able to watch
major events on television via the basic package of the distributors. But what
exactly does the Flemish legislator mean by ‘basic package’ and how should this
term be interpreted?

The Flemish Community Media Decree itself does not contain a clear definition
of the term ‘basic package.” Although the Explanatory Memorandum defines basic
package as “the general or first package offered by the distributor,”'>* this
definition does not, however, offer real clarity and raises a lot of questions. The
main question that arises is whether ‘basic package’ should be understood as a free
basic package, which can be equalled to free-to-air television in the former
regulation, and whether a digital supply could be labelled as basic package. Given
that the rationale behind the events list regulation has not changed over time, it
can be assumed that the ‘free-to-air theory’ could be applied mutatis mutandis to
the revised Article 153 of the Flemish Community Media Decree. This would
imply that the term basic package refers to the supply that every client gets when
subscribing to the service of a distributor without any additional payment. Hence,
it seems that premium packages offering additional content such as movie and
sports channels could not be referred to as a basic package because the payment of
an additional subscription fee is required. It should also be noted that the Order of
the Flemish Government establishing the list of events of major importance to
society does not offer any guidance on the interpretation of this new notion. When
this Flemish Media Decree was revised, the Order was not amended. As a result,
this Order still contains the notion of free-to-air television instead of the new
notion ‘basic package.”'>

As regards the digital package, the reasoning applied for digital television can be
repeated (supra). It is up to the Flemish legislator to decide whether the digital
package should be labelled as a basic package. In other words, the Flemish legislator
should specify whether only channels included in the analogue basic package of the
distributors are allowed to show the major events in an exclusive way.

The last remark relates to the must-carry provision (infra). Article 186 of the
Flemish Media Decree states that distributors making use of networks, which are
the principal means to receive broadcasts for a significant number of end-users,
are obliged to include some predefined channels in their ‘basic offer.” Just as the
Flemish Media Decree fails to define ‘basic package,” the Decree does not contain

1534 Ibid., 53.

155 Article 2 of the Order of the Flemish Government establishing the list of events of major
importance to society.
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a definition of the term ‘basic offer.” Moreover, the Explanatory Memorandum
does not clarify this term either. Could or should this term be interpreted as a
synonym of the ‘basic package’ mentioned in Article 153? In the explanatory
memorandum of a draft proposal to amend the Flemish Media Decree,'”® it is
explicitly stated that the notions ‘basic offer’ and ‘basis package’ could not be seen
as synonyms. However, this explanatory memorandum does not contain any
explanation about the difference between the two concepts. When we take a closer
look at a recent decision of the Flemish Media Regulator,'>” the two notions seem
to be closely linked. In its decision, the Flemish Media Regulator defines the basic
offer of a distributor as its cheapest offer not only taking into account the
subscription fee but also the costs for purchasing or renting technical equipment,
such as a set-top box. In this case, this cheapest offer was the analogue offer.
However, the Flemish Media Regulator did not rule out that a digital offer,
depending on the facts, could also be classified as basic offer. Given that these two
concepts are quite similar, it is up to the legislator to clearly define these concepts
and to point out the differences in order to create more legal certainty.

E. Internet

In 2008, the International Olympic Committee launched an online channel,
available on YouTube, to broadcast Beijing 2008 highlights. This new channel
would be accessible in countries where digital video-on-demand rights were not
been sold or were acquired on a non-exclusive basis.'*® In January 2010, YouTube
confirmed its first live major sporting deal and announced that it would host live
Indian Premier League (IPL) cricket matches in the UK. This deal gives YouTube
the exclusive rights to stream IPL cricket matches online. In the past, the IPL
declared that exclusive streaming deals would not be concluded in countries were
television broadcast deals were taking place. However, a spokesman for the IPL
said that negotiations for a television rights deal for the UK would go ahead.'””
Furthermore, YouTube is also in talks with European football leagues about
securing live broadcasting rights.'®® However, it is not known whether sports
organisations would only sell broadcasting rights to YouTube for territories where
the matches do not take place.'® Recently, Google stressed again that it is working
on a major overhaul of YouTube. YouTube should be able to compete with
traditional broadcasters and cable television. The website is planning a series of

%6 Vlaamse Regering 2011a.

157 Flemish Media Regulator 2011.
158 Sportbusiness International 2008c.
159 The Guardian 2010a, b.

' The Guardian 2011.

11 De Morgen 2011a.
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changes to its home page to highlight sets of ‘channels’ around topics such as
sports.'®> The question rises whether it is problematic if YouTube, or YouTube-
like services, since YouTube itself is located in the United States and falls outside
the scope of European media regulation, would acquire broadcasting rights of
listed events?

As such, YouTube-like services are excluded from the scope of the AVMS
Directive. A service will only be classified as an AVMS when the service falls
under the editorial responsibility of a media service provider. Editorial responsi-
bility is defined in Article 1 (1) (c) of the AVMS Directive as “the exercise of
effective control both over the selection of the programmes and over their orga-
nisation either in a chronological schedule, in the case of television broadcasts, or
in a catalogue, in the case of on-demand audiovisual media services. Editorial
responsibility does not necessarily imply any legal liability under national law for
the content or the services provided.” It is up to the Member States to further
specify the definition of ‘editorial responsibility’ and ‘effective control.”'®® As a
result, service providers that do not have effective control over the content and
only give the possibility for the distribution and uploading of audiovisual content
generated by private users (user-generated content) for the purposes of sharing and
exchange within communities of interest are excluded from the scope of the
AVMS Directive. Providers of YouTube-like services do not actively select the
content and do not control its organisation in a chronological schedule or a
catalogue and, therefore, do not exercise editorial responsibility within the
meaning of the AVMS Directive. Given that they only offer a portal and platform
to users to make audiovisual content of their own available to a wide audience,
those operators will not fall under the scope of the AVMS Directive.'® The fact
that YouTube and YouTube-like services exercise at least some secondary control
over the content of their sites (the YouTube Community Guidelines, for example,
state that “YouTube staff review flagged videos 24 h a day, 7 days a week to
determine whether they violate our Community Guidelines. When they do, we
remove them”'®%) does not result in the classification of those providers as
audiovisual media service providers.'®® As long as the content is deleted ex post,
acting on complaints of users or on the grounds of the rules of protection of minors
or copyright, and does not involve an active selection ex ante, such control is not
considered as editorial responsibility in the sense of the AVMS Directive.'®’

However, when YouTube and YouTube-like services decide to buy broad-
casting rights and to compete with traditional broadcasters, they could no longer be
classified as a platform provider, but have become media service providers.

162 The Wall Street Journal 2011.

163 Recital 25 of the AVMS Directive.
164 Valcke et al. 2010, 276.

165 YouTube 2011.
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Furthermore, as already indicated above, live streaming could be classified as a
linear audiovisual media service. As a result, YouTube-like services should also
respect Article 14 of the AVMS Directive. Hence, the question that rises is
whether a service offering live streaming would fall under the definition of free-to-
air television. Just as it is the case with traditional television, it is up to the media
service provider to decide whether he would offer access to live streamed sports
events for free or whether he would require an extra payment. If the latter is the
case, this service could not be labelled as free-to-air. Otherwise, when no
additional payment is required, this service could be considered as broadcasting
which is accessible to the public without payment in addition to the basic tier
subscription fee.

14.2.2 Substantial Proportion

14.2.2.1 No Objective Definition

The ‘list of major events’ mechanism requires that it should be guaranteed that “a
substantial proportion of the public” would have the possibility of following the
listed events. Just as with the definition of ‘event of major importance,” the AVMS
Directive does not contain a definition of the term ‘substantial proportion.” During
the Liverpool Conference in 2005, experts were asked whether the concept of ‘a
substantial proportion of the public’ should be harmonised. In the Issue Paper, the
European Commission noted that there was a preference not to harmonise the
concept of substantial proportion of the public, as this differed in accordance with
the audiovisual landscape in each Member State.'®® Given that a compulsory
interpretation of this notion is not considered appropriate, it is still up to every
Member State to freely interpret the concept of ‘substantial proportion of the
public.” It is important to note, as indicated by ACMA, that this proportion does
not refer to viewers actually watching the broadcast event, but instead to the
number of viewers who would be able to watch the programme, should they
choose to do so.'®”

In Austria, for example, the listed events should be seen on a television channel
accessible by at least 70 % of the viewers.'”” In the UK, a free-to-air broadcaster
wanting to broadcast listed events exclusively should be received by at least 95 %
of the households of the UK.'”! Also in Ireland, 95 % of the households should be

198 Buropean Commission 2005.
19 ACMA 2007.

170 Article 1, § 3 (1) of the Austrian Federal Act on the exercise of exclusive television
broadcasting rights.

171 ¢ 98 (2) of the Broadcasting Act 1996; Ofcom 2008a, para 1.6.
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reached.'’? Given that 95 % is a very high penetration rate, the Irish definition of
the broadcaster that should reach 95 % of coverage is not confined to a single
entity. Two or more broadcasters who enter into a contract or arrangement to
jointly provide near universal coverage of a designated event shall be deemed to be
a single broadcaster with respect to that event.'”® Therefore, a number of broad-
casters, even of quite a small scale, who combined free-to-air coverage meets the
required percentage, can qualify to provide coverage of a designated event.'”*

In the Flemish Community “a large part of the population of the Flemish
Community is considered to be able to follow an event of major importance to
society on free-access television when the event [...] and can be received by at
least 90 % of the population.”'” To guarantee that the rule has full force and
effect and the attainment of the rule’s objective would not be jeopardised, it is
necessary that the verb ‘can’ is not interpreted as ‘90 % of the households have the
possibility to watch those major events,” but as ‘90 % of the households should
have actual access to those major events.” Otherwise, every new platform, at least
after a certain rollout period, could be classified as in the possibility to reach a
substantial part of the public (infra). Moreover, Mrs. Lieten, the Flemish Minister
of Media, has recognised that this penetration rate of 90 % belonged to the
analogue past, when 95 % of the population had access to analogue cable
television. However, she acknowledged that, with the development of digital
terrestrial, digital satellite and digital cable television and the coexistence of
analogue and digital cable television, this 90 % requirement is no longer
current.'’® Despite Lietens’ statement, the Draft proposal amending the Flemish
Media Decree still contains the 90 % requirement.'”’

14.2.2.2 Digital Television: Multi-Channels and Digital-only Channels

A. Introduction

The introduction of digital television is often hailed as a new revolution in today’s
media landscape as it provides a lot of new opportunities for content producers,

advertisers and viewers. Digitalisation has created the possibility of transmitting
more than one stream of programming over a single television channel at the same
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time, i.e. ‘multi-channelling.”'”® This offers the broadcasters the opportunity to
broadcast different digital-only channels alongside the traditional, ‘primary’
channel at the same time.'”’ Furthermore, as emphasised by Ofcom, this allows
those free-to-air broadcasters to compete more directly with premium sports
channels being able to devote extended, in-depth coverage of a wide variety of
sporting events on their digital channels.'® Additionally, a free-to-air broadcaster
could potentially show an event on a digital multi-channel at a time it may not
otherwise show it on its main channel, due to the event’s relatively low ratings and
advertising earnings potential.'®' In addition, some events will be shown live on
the digital channel and will be, later on, broadcast on the main channel.'®?

In Flanders, in 2008, the Queen Elisabeth Music Competition was broadcast on
Canvas +, a digital-only channel of the public broadcaster, and the qualifying
rounds of Club Brugge in the UEFA Europe League were broadcast on the digital-
only channel EXQI Sport. However, the Queen Elisabeth Music Competition and
the UEFA Europe League matches involving Belgian clubs are listed events.'®
The question that needs to be answered is whether this practice of broadcasting
listed events on digital-only channels infringes the °‘list of major events’
mechanism.

B. Europe

Free-to-air broadcasters believe that the ability to carry listed sporting events on
their digital-only channels exclusively would enhance the public’s access to sports
events by increasing the chances that audiences will be able to ‘freely’ view major
sport. According to Free TV Australia, for example, “there is no justification for
any restriction on the ability of free to air broadcasters to show more free sport on
multi-channels. Removal of these restrictions is in the public interest as it would
deliver diversity and choice while helping the government to drive take-up of
digital television in Australia, at no extra cost to the Government or consum-
ers.” 134 However, the rationale of the ‘list of major events’ mechanism would be
undermined if they could do so0.'® In the analogue past, the free-to-air broad-
casters provided their services to (almost) 100 % of the households. According to
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different observers, as free-to-air broadcasters become digitised and are able to
offer digital-only channels, there is a danger that those broadcasters—at least
temporarily—will lose their universal character.'®® The point of listing events is
that all citizens should be able to view those major events. Given the fact that the
phrases ‘free-to-air television’ and ‘substantial proportion of the public’ are two
cumulative conditions, free-to-air television broadcasters should continue to be
restricted from showing listed events exclusively on their digital-only channels,
since they do not (yet) reach the required part of the public.'®” In Flanders, for
example, according to recent estimations and based on figures provided by digital
television providers, the different distributors reached the milestone of 1 million
connections by the end of 2008."® In June 2009, the total number of digital
television households has been estimated at 1.2 million households.'® In August
2010, a study indicated that digital television has a penetration rate of 55.7 %."'"
This implies that only about half of all Flemish households have access to digital
television content and that the required coverage of 90 % is not met.'”" Although
Flemish broadcasters infringed the’ list of major events’ regulation by broad-
casting the Queen Elisabeth Music Competition and the qualifying match of Club
Brugge on their digital-only channel, the Flemish Media Regulator, having the
power to impose sanctions,'*” did not intervene.

C. Australia

The Australian Government has tried to anticipate this trend and introduced a
special regulation with regard to the broadcasting of listed events on
multi-channels and digital-only channels. In the past, before the 2010 revision,
during the simulcast period, the licensee could not broadcast on a digital multi-
channel a part of a listed event unless: (1) the licensee has previously televised the
part of the event on its core service, or (2) the event is televised simultaneously on
the core commercial television broadcasting service and the digital multi-channel,
or (3) the broadcaster televises a part of the event in a news or current affairs
programme on the digital multi-channel.'”®> More recently, the Australian
Government suggested that it was considering removing anti-siphoning restrictions
on free-to-air multi-channels in order to drive the uptake of digital television'**
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with the result that sporting events, present on the list, could be shown on new
free-to-air digital channels (infra).'”> Although the free-to-air broadcasters
supported this possible amendment,' other broadcasters opposed referring to the
same arguments as mentioned earlier.'”’

Following the FIFA World Cup in South Africa, the Australian Minister for
Broadband, Communications and the Digital Economy announced in May 2010 a
change to the Australian anti-siphoning regulation. A notice would amend the
Broadcasting Services Act and would remove eight group stage matches from the
list. After this delisting procedure, SBS ONE could broadcast the non-delisted
group matches, while the eight delisted matches could be broadcast live on the
digital-only channel SBS TWO. Immediately after their live coverage on SBS
TWO, SBS ONE has to replay each of the eight matches. Before the delisting
procedure, SBS TWO would have been prevented from broadcasting listed events,
because the anti-siphoning scheme precluded free-to-air broadcasters from
premiering listed events on their digital-only channels. According to the Australian
Minister for Broadband, Communications and the Digital Economy, this change
will give viewers “the opportunity to watch every match of the World Cup,
irrespective of whether they receive the digital-only SBS TWO.” Moreover, he
hoped that this initiative will stimulate football fans to convert to digital television
before the World Cup, so they have the ability to flick between key games.'”®

In November 2010, a series of reforms to the anti-siphoning regulation were
announced.'®” The major change was the division of the list into two Tiers in order
to allow greater use of digital-only channels. Tier A lists “nationally iconic
events,” such as the Melbourne Cup, Rugby Union World Cup Final, etc., while
Tier B lists “regionally iconic and nationally significant events,” such as Summer
Olympics, Winter Olympics event, etc.””® The Tier A events should be broadcast
on the main channel of the free-to-air broadcasters, whereas the Tier B events
could be broadcast on a free-to-air digital-only channel. According to the
Government, because more than 70 % of Australian households watch digital
television, the restriction on the use of digital-only channels to broadcast listed
events could be relaxed.”"
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D. Transitional Phase

This discussion will probably recur in every transitional phase that creates the
possibility for the public to choose between different ways of watching television.
At present, the public can choose between analogue television and digital televi-
sion. Given that digital television is in its early stage of development, it is quite
logical that digital-only channels will not yet reach the required percentages to
broadcast listed events exclusively. It is apparent that the completion of digital
(terrestrial) switch over in different Member States would increase significantly the
numbers of channels reaching the required substantial proportion.”’> Hence, after
the analogue (terrestrial) switch off, there is no doubt that digital television
operators may exclusively broadcast listed events. However, one should realise
that this would not be the case in highly cabled countries. In the meantime, the
media sector is not static. The next step up in quality for digital television
transmission is high definition television, offering enhanced picture quality,
enhanced sound quality, a wide-screen display, etc. A prerequisite to watch high
definition television is the acquisition of special high definition equipment, being
a high definition decoder.??* Without this decoder, it is impossible to watch those
high definition channels. Hence, in the transitional phase from digital television
to high definition television the same problems and questions will occur due to the
‘substantial proportion of the public’ criterion: as long as high definition television
will not reach the required percentage, high-definition-only channels would
infringe the ‘list of major events’ mechanism when exclusively broadcasting listed
events. And although high definition television is the future of television today,”**
new ways of watching television (e.g. 3D television) will arise over the years and
the question will rise again.

14.2.2.3 Internet

Even if live streaming could be considered as free-to-air television, YouTube-like
services based in Europe would not (yet) be able to broadcast listed events
exclusively. In Flanders, for example, 86.1 % of the citizens own a computer and
81 % have Internet connection.”” As a result, just as digital television, streaming
services over the Internet do not yet reach the required penetration rate. In other
words, when YouTube-like services buy exclusive broadcasting rights of listed
sports events, they should sublicense these rights.

202 ndependent Advisory Panel to the Secretary of State for Culture, Media and Sport 2009,
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14.2.2.4 Market Distortion?

Although the ‘list of major events’ mechanism’s aim is to balance the industry’s
interest, on the one hand, and the individual’s special interest in receiving
information, on the other hand, it is, nevertheless, often argued that this mecha-
nism has a significant impact on the economic freedom of the market players.**

A. Traditional Media Versus New Media

Due to the fact that access to listed events remains a privilege for linear broad-
casters reaching a substantial proportion of the public, the FIFA raised in its 2007
complaint (supra) that the current ‘list of major events’ mechanism does not
provide a fair opportunity to all audiovisual media providers, reserving live sports
broadcasting rights to traditional media to the exclusion of new media services.”"’
FIFA argued that the ‘list of major events’ mechanism restricts freedom of
establishment as it prevents new media operators that wish to acquire exclusive
rights for premium sports events, from establishing themselves on the Belgian
broadcasting market. New media operators have only a limited penetration and,
thus, do not fulfil the ‘substantial proportion’ criterion that is demanded by the
Member States to broadcast those events exclusively. The UEFA claimed that the
‘list of major events’ mechanism represents a significant intervention in the market
for the acquisition of sports rights, leading to a disproportionate and unjustified
distortion of competition of the market.””® In other words, according to the two
governing bodies, the ‘list of major events’ mechanism privileges the traditional
free-to-air broadcasters, to the detriment of new media providers and pay-televi-
sion operators,””’ affecting FIFA’s and UEFA’s earning as organiser of these
events.*'”

Although the idea that this system affects the bidding process and prevents new
media operators and pay-television operators from acquiring broadcasting rights
and from establishing themselves on the broadcasting market is supported by some
authors, this way of thinking is not entirely correct (at least not for the Member
States of the European Union). Although exclusive coverage of popular sports
events is often regarded as being a prime incentive for people to subscribe to
pay-television or other new media services, it seems questionable that the devel-
opment of new audiovisual services would be hindered by the impossibility to
broadcast those listed events exclusively. According to Ofcom, the listed events,
due to the infrequency with which they are organised (e.g. the Summer Olympic
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Games are organised every 4 years, the FIFA World Cup is organised every
4 years, etc.), are poor substitutes for sports content offered on pay-television
services.”'! Hence, while irregular organised events are undoubtedly important for
the public, they are not available on a regular basis, such as national premier
league football, and could therefore be unlikely to drive up subscriptions to a pay-
television business.?'? Hence, the success of pay-television or new media services
is not only dependent on the exclusive broadcasting of listed events.
Furthermore, in Europe, the exclusive rights of listed events may be attributed to
the highest bidder, being a free-to-air television, a pay-television operator or even a
new media provider not reaching the required penetration rate. The General Court
formulates it as follows: “the ‘list of major events’ mechanism does not prohibit any
broadcasters from acquiring the broadcasting rights for the World Cup or EURO,
but only provides that some broadcasters are not allowed to broadcast those events
on an exclusive basis.” "> The only requisite is that the broadcasters, not fulfilling the
two criteria ‘free-to-air television’ and ‘reaching a substantial proportion of the
public,” cannot broadcast those events exclusively and, thus, have to offer or subli-
cense these rights to free-to-air broadcasters (supra). The fact that they cannot
broadcast those events exclusively could indeed reduce their willingness to pay,
could depress the price they are willing to offer, or could even deter them from
bidding at all, leaving the free-to-air broadcasters to negotiate a lower price.”'*
Furthermore, it is not proven that pay-television operators would pay a lot of money
to acquire those rights and that free-to-air broadcasters can acquire those rights for a
price that is significantly below the free market value. In the UK, for example, the
Jockey Club argued that the BBC was placed in an overwhelmingly beneficial
position, because the Grand National and Derby?'” is a Group A listed event. Over
the last 5 years, the rights to both the Grand National and the Derby have declined in
value by 70 %. However, the assumption that this was wholly because of the listed
events status of both races, and that its removal would thereby lead to fiercer com-
petition and a higher price for their rights, was undermined by BSkyB itself. BSkyB
contended that one-off sporting events of whatever magnitude were of much lower
priority for them than series of race meetings over a year that enabled them to build up
a subscriber base.?'® For other listed events, whilst the ‘list of major events’ mech-
anism has been in operations, sports rights agreements have even risen in value
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(supra).”"”> *'® This way of thinking is confirmed by the General Court stating that,
although this provision could be liable to affect to price paid for the broadcasting
rights, it would not destroy the commercial value of those rights. According to the
General Court, the sports federations are not obliged to sell the broadcasting rights on
whatever conditions it can obtain and those federations are protected against col-
lusive and abusive practices by Community and national competition law.*'® Fur-
thermore, it should be noted that the General Court has recognised that the ‘list of
major events’ mechanism affects FIFA’s and UEFA’s property rights, but that the
latter may be restricted in relation to its social function. According to the General
Court, the listing of events of major importance for society (even including all
matches of the World Cup or the EURO) could be a justified restriction of FIFA’s and
UEFA’s property rights.”?’ Finally, it is important to note that Kesenne indicated that
sports organisations should be aware of the fact that selling the broadcasting rights to
pay-television operators would not always be more profitable than selling those
rights to free-to-air television. Depending on the demand level and the price
advertisers are willing to pay per viewer; free-to-air coverage of sports events could
generate more revenues for the sports organisations. Not only are advertisers willing
to pay more for advertising sports during the commercial breaks, they are also willing
to pay more for shirt and board advertising.**'* >

Moreover, it can be argued that Member States, when drawing up their list,
have already properly taken into account the pay-television operator’s rights.
When we take a look at the UK’s list, the FA Cup Final is listed and not the
Premier League matches.””* The same goes for the Belgian list, were the Belgian
Football Cup Final is listed and not the Jupiler Pro League matches. Although the
European Commission argued that “the Belgian Football Cup Final (men) is
intended to bring together the two best Belgian clubs [...]”*** and that “the FA
Cup Final has a special general resonance in the U.K. as the pre-eminent single
match in English domestic football,”** it is very doubtful that this is really the
case. In fact, the Football Cup is a knockout cup competition where also football
teams from lower leagues take part. This could imply that, in the most extreme
situation, two teams of a low league will play the final. Hence, it is apparent that
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some matches of the national premier leagues (e.g. the matches between the top
five teams), although they are not listed, have more resonance for the public than
the Cup Final.**® The only reason that could be given for the non-inclusion of the
national premier leagues (or at least some matches of the league) is a financial one.
It would be rather impossible for pay-television operators to attract subscribers if
they cannot include the national premier league in their programming. Hence,
when making the decision not to include the national premier leagues in the list; it
seems that the Member States have already taken into account the industry’s
interest. In Spain, however, each week one match of the Spanish Premier League
should be broadcast on free-to-air television. Although the clubs had feared that
the power to choose the free-to-air match would be awarded to the Spanish
Broadcasting Council, Consejo Estatal de Medios Audiovisuales, the right to
choose was attributed to League itself.”?’

B. Let the Market Play...>*®

The ‘list of major events’ mechanism was born out of fear that events of major
importance would be lost to free-to-air television. Some authors, however, argued
that such fear is overstated.”*’ According to them, governing bodies themselves are
best placed to take the decision whether they want to sell the broadcasting rights to
free-to-air broadcasters or pay-television operators,>° by balancing, on the one
hand, the importance of exposure to uphold the popularity and reputation of their
sport, and, on the other hand, the importance of increased revenues to fund the fixed
costs of their organisation. To ground their position that governing bodies would not
only choose to sell their rights to the highest bidder,”*' they often refer to the same
examples. In 1996, the IOC rejected a $1.8 billion bid from News Corp. and granted
the European television rights for the 2000-2008 Olympic Games to the EBU for
$1.442 billion. The decision to select EBU over Murdoch’s company apparently
reflects the IOC’s concern that Murdoch might have placed key Olympic events on
pay-television.”** Another example is the Champions League Football rights’ split
between a live rights package for free-to-air broadcasters and a live rights package for
pay-television operators (supra).>>* Moreover, the UEFA, when evaluating the bids
for the broadcasting rights, will inter alia take into account “the balance between free
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and pay-television.”*** Finally, Formula One, being a sponsored-led sport, needs to
be broadcast on free-to-air television to meet their commercial partner’s objectives.
Therefore, for a pay-television broadcaster to win the rights to Formula One, it would
need to offer a significantly higher price than a free-to-air channel, in order to make
up for any shortfall in sponsorship revenues associated with its smaller audiences. So
far, no pay-television operator has been willing to offer such an amount.>*> Recently,
Ecclestone claimed that a shift from free-to-air television to pay-television for
Formula One would be ‘suicidal.’**® However, between 2012 and 2018, in the UK,
Sky Sports and BBC will share Formula One rights. Sky Sports will show every race,
qualifying session and practice session live, while the BBC will air half the races live
as well as the qualifying and practice sessions from those events.>*’

However, having all confidence to leave it up to the market and the sports
bodies’ decisions, weighing up the advantages of pay-television and the advan-
tages of free-to air television can be very dangerous. As stated by Barnett, “there is
a real issue about the extent to which sports bodies can be trusted to represent the
wider public interest [...] rather than the private interests of players and
professionals who want a share of pay television’s cash bonanza.”*® This can be
proven by different examples. Although, in 1996, the then IOC director general,
Carrard, stated that “the IOC wants to secure the broadest possible broadcast
penetration”** and that the Olympic Charter compels the IOC to “ensure the
fullest coverage by the different media and the widest possible audience in the
world,”** in 2009, the IOC rejected EBU’s bid for the exclusive broadcasting
rights to the Olympic Games 2014 & 2016 and sold the rights (across all
platforms) to Sportfive.”*' However, it should be noted that in the tender for the
broadcasting rights, it is specified that the rights holder is obliged to provide at
least 200 h of traditional*** free-to-air coverage®*® of the Summer Games and at
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least 100 h of traditional free-to-air coverage of the Winter Games.”**
Hence, Sportfive need to comply with the IOC’s free-to-air coverage requirement
and has to make sure that pay-television operators will sublicense the free-to-air
broadcasting rights. Another example is cricket in the UK. In 1998, following
strong lobbying from the English Cricket Board (ECB), the decision was made to
move some cricket matches (including the Ashes®*) to Group B of the listed
events categories.”*® Although the Government’s view was that the series would
not migrate to pay-television, BSkyB outbid the free-to-air networks for the 2005
Ashes series during the first rights negotiation following delisting.”*’ ECB’s
decision to sell the rights exclusively to BSkyB has dramatically cut the television
audience for its sport. Four years ago, 7.4 million people watched England win the
Ashes on free-to-air television. In 2009, nearly three quarters of the audience had
vanished with only 1.9 million people following this sports event on Sky
Sports.>*® Hence, according to Barnet, those examples show that sports bodies,
earning money with their sport, do not always think of the wider public interest
when they are making their decision.”* Nicholas rephrased this as follows: “what
rights holders really want is some sort of balance between exposure and revenues
for their rights and we try and put things into plan so that they can achieve those
goals but let’s be honest, it’s 95 % about the revenues and 5 % about the exposure
for most rights holders most of the time.”*>° Therefore, according to some authors,
market regulation aimed at preserving the major events being broadcast on free-
to-air television might still be justified.>'

14.3 The ‘List of Major Events’ Mechanism and its
Implementation Problems

14.3.1 Introduction

Although the ‘list of major events’ mechanism’s aim is well-intended, it seems
inherently defective in guaranteeing the public free access to sports events on
television, even events that are deemed of major importance for society. Hence,
the unwanted result of the current system could be that the level of exposure that
listed sports receive would be restricted. The aim of this section is to provide an

244 10C 2008, para 2.3.
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overview of the different implementation problems. This section will also consider
the Australian ‘use it or lose it’ principle as a means to guarantee the public’s right
to information in a more effective way. In addition, this section suggests the
introduction of a ‘must-broadcast’ obligation in the regulatory framework in order
to render the ‘list of major events’ mechanism even more effective.

14.3.2 A Voluntary Mechanism for Member States

Article 14 (1) of the AVMS Directive states that each Member State may take
measures with regard to events of major importance for society. Hence, Member
States have the right to draw up a list, but they do not have a legal duty to do so. As
indicated by the European Parliament, the European Commission has stated that the
‘list of major events’ mechanism cannot be said to be a general principle which
requires the Member States to ensure wide access by the general public to events of
major importance at Community level.*” If a Member State decides to create such a
list, it shall do so in a clear and transparent manner in due time. According to the
FIFA, the fact that all matches of the World Cup were included in the Belgian and UK
list is characterised by a great lack of clarity, because the reasons for the choice were
never disclosed. As aresult, FIFA argues that this arbitrary method of composition of
the list does not satisfy the requirements of clarity and transparency.>>> However, the
General Court indicated that Article 14 (1) of the AVMS Directive “does not set out
specific matters which must feature in the procedures put in place at national level for
the purposes of drawing up the list of events of major importance for society. That
provision leaves the Member States a margin of discretion for organising the pro-
cedures in question as regards their stages, possible consultation of parties con-
cerned and allocation of administrative competence, whilst stating that they must be
clear and transparent as a whole.” According to the General Court, the procedures
should be clear and transparent, in the sense that “they must be based on objective
criteria which are known in advance by the parties concerned, so as to prevent the
Member States’ discretion for deciding on the specific events to include in their lists
from being exercised in an arbitrary manner.” The formulation of specific criteria to
assess the importance of a certain event is an important element in order for lists to be
drawn up in a transparent manner. The General Court concluded by saying “that the
requirement of clarity and transparency does not [ ... ] oblige the competent national
authority to set out the reasons why it did not follow the opinions or observations put
forward during the consultation procedure.”**

252 European Parliament 2002, para 9.
253 GC, FIFA v European Commission, Case T-68/08, paras 79-81; GC, FIFA v European
Commission, Case T-385/07, paras 144-148.

254 GC, FIFA v European Commission, Case T-68/08, paras 84-96; GC, FIFA v European
Commission, Case T-385/07, paras 150-158; GC, UEFA v European Commission, paras 87—-107.
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Article 14 (2) further specifies that if a Member State has taken such a measure,
it shall immediately notify the list to the European Commission. To date, only 8
countries have formally notified their list to the European Commission: Austria,
Belgium, Finland, France, Germany, Ireland, Italy and the UK. In 2002, the Danish
Government even decided to revoke the Danish Order that listed the events.”” It is
important to note that, although only 8 countries have formally notified their list to
the European Commission, other Member States do also have lists of major events.
In the Netherlands, for example, a list is attached to the Dutch Media Decree.>>®
However, the list was not sent to the European Commission, because initial
orientations in Brussels had shown that the European Commission thought that the
list was too long.?”’ The Polish media regulation too contains a list with important
events for the Polish society.””® The major difference between the notified and
non-notified lists is that broadcasters from other Member States do not have to
respect the latter. As Schoental rephrased this: “at the heart of this provision is the
mechanism of mutual recognition.”*° In more detail, when a Member State
notifies its list to the European Commission, the European Commission shall,
within a period of 3 months, verify whether the list is compatible with Community
law, seek the opinion of the contact committee,260 communicate them to the other
Member States and publish the list in the Official Journal of the European Union.
As a result, this publication enables the other Member States to comply with their
obligations to mutually recognise the published lists.”®' More practically, the
Member States are obliged to prevent circumvention, i.e. Member States must
ensure that broadcasters under their jurisdiction do not exercise their exclusive
broadcasting rights to circumvent the lists of events drawn up by other Member
States.”®* Hence, a Member State must guarantee the respect of a notified list of
major events of another Member State regardless whether it has drawn up such a
list itself. Scheuer and Schoental put this mutual recognition principle in terms of
‘rewarding’ and ‘penalising.” According to them, “Member States which do so are
‘rewarded’ by the other Member States’ obligation to enforce the list. Member
States who decide not to draw up a list are ‘penalized’ with the obligation to
enforce other Member States’ lists, i.e. all those Member States will face the

255 Revocation of the Danish Order on the use of TV rights to events of major importance to
society. OJ (2002) C 45/7.
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261 This principle of mutual recognition has been recognised in the TV Danmark case. For more
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‘disadvantages’ of the mechanism regardless of whether they opt for the
‘advantages’.” According to them, this is a means of encouraging Member States
to follow the procedure laid down in Article 14 when they adopt measures
regarding access to major events.”®

In the past, the European Commission informed the relevant Member State with
a letter whether it had objections to the notified list and whether it would publish
the list. Given that the letter closed the verification procedure which the European
Commission is required to carry out; and the publication of the measures approved
by the European Commission informs the other Member States of their existence,
and, therefore, enables them to comply with their obligations to mutually
recognise those measures, the letter produced legal effects for the Member States
and, thus, is open to challenge before the European Courts. Hence, the verification
now has to lead to a European Commission act (decision) adopted in accordance
with its internal rules. Consequently, the results of such verifications done in
the past, which took the form of letters from the Director General, had to be
re-adopted in accordance with the correct decision-making procedures.”®*

With regard to this procedure, the FIFA and UEFA claimed that the European
Commission failed to state reason when declaring the UK’s and Belgian lists
compatible with Community law, because the European Commission did not
give any reasons to justify the inclusion of the World Cup and EURO as a whole
in the lists.”*> Although the FIFA recognises that the World Cup is mentioned as
an example of an event of major importance that does not mean that all the
matches in the World Cup may automatically be included in the list.>*°
Furthermore, the FIFA indicated the European Commission disregarded its
obligation to conduct a detailed review of the compatibility of the lists with
Community law, because its review of the included events was purely marginal
and virtually redundant.”®” However, the General Court stated that the European
Commission did not have to provide more detailed reasons for its appraisal in
respect of the inclusion of ‘non-prime’ matches in the lists, because the World
Cup should be regarded as a single event (supra).’®® Additionally, UEFA
complained that the European Commission did not again verify the compatibility
of the UK list after the Infront decision (supra) taking into account factors
arising after the year 2000.2%° The General Court, however, stressed that the

263 Scheuer and Schoenthal 2008, 427.
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European Commission “could legitimately base itself on information gleaned
from a consultation held prior to 1998 for the purposes of adopting the contested
decision in 2007.”%7°

14.3.3 A Voluntary Mechanism for Broadcasters

As said before, the ‘list of major events’ mechanism does not reserve the listed
events for free-to-air television. Moreover, neither it compels free-to-air broad-
casters to acquire the rights to listed events nor guarantees them exclusive rights to
such events, nor does it oblige them to broadcast listed events to which they hold
rights.*”!

14.3.3.1 No Obligation to use the Acquired Rights (‘Hoarding Effect’)
A. Introduction

This ‘list of major events’ mechanism does not actively encourage or oblige
free-to-air television operators to broadcast the rights they have acquired, resulting
in ‘unused rights.’272 In practice, those ‘unused rights’ can arise, for instance, in a
situation where free-to-air broadcasters buy up rights to listed events and then
refuse to show them.?”* Or, where broadcasters acquire the broadcasting rights for
a sports event, including the rights for live transmissions, but only show
summaries. Or where the potentially available broadcast minutes of an event
exceeds by far the time which the broadcasters may actually show.?”* Or when
free-to-air broadcasters have bought a bundle of rights including pay-television
rights, although they are not in the position to exploit those rights.?’> Hence, even
when free-to-air broadcasters have bought the exclusive rights of listed sports
events, this ‘list of major events’ mechanism does not guarantee the effective
broadcasting of those events on free-to-air broadcasters, limiting the viewer’s
access to sports events.”’® Attention should be drawn to the distinction between
unused rights when broadcasters decide not to show the events and unused rights
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as a result of rights holders not being able to sell their rights. In order to clarify the
difference, the latter will be referred to as unsold rights while the former will be
referred to as unused rights (supra).

In Flanders, for example, VT4 (a commercial broadcaster of the SBS Group)
had bought the rights for the qualifying match Armenia—Belgium, but decided not
to broadcast this listed event. The spokesman argued that the broadcaster did not
want to change its regular programme schedule, because the public was not
interested anymore in the matches played by their national team.?”” After missing
EURO 2004 in Portugal and their failure to qualify for the FIFA World Cup 2006
in Germany and EURO 2008 in Austria and Switzerland, the Belgian national
football team could not make it to South Africa even if they would win the match
in Armenia. As a result, although all matches involving the Belgian men’s football
team are listed events, the public had not the possibility to watch the match on
free-to-air television.”’® Recently, FIFA indicated that this broadcasters’ practice
of not fully exploiting the rights which they have acquired, limits the production
and exposure of the FIFA brand.?”® According to FIFA, the fact that broadcasters
themselves decide not to broadcast all matches (live) even demonstrates the
disproportionate nature of the inclusion of these matches (infra).”*

B. Australia: ‘Use it or Lose it’: Principle

a. Background to the Anti-Hoarding Regime

The objective of the Australian anti-siphoning regime is to prevent pay-television
operators acquiring exclusive rights to broadcast important events for society.”®'
To achieve this, the Minister may list specific events, the broadcast of which
should be available free to the general public.”®* As a consequence, the Australian
anti-siphoning regulation provides free-to-air broadcasters with the right of first
refusal regarding the purchase of rights to listed events (supra).”®* Occasionally,
however, those free-to-air broadcasters acquire exclusive broadcasting rights of the
listed events, but, for commercial reasons, decide not to (fully) use those rights. A
much-publicised example of ‘hoarding’ in Australia occurred in 1997 when the
first session of the Ashes test (a Test cricket series played between England and
Australia), being played in England, was not broadcast by Nine network, because
the network chooses not to adjust its scheduled prime time programming. On
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another occasion, when the cricket clashed with Wimbledon, Nine decided not to
broadcast the cricket matches and continued coverage of tennis.”** Given that the
practice of unused rights was considered as being to the detriment of the sport, the
fans and subscribers,285 the Australian Parliament realised that there was a need
for an effective mechanism to combat hoarding.**®

According to the Australian Parliament, the delisting remedy (supra) had been
effective in addressing situations where free-to-air broadcasters were not interested
in buying the rights to an event, but was less likely to be effective in situations
where free-to-air broadcasters decided not to broadcast the listed events. Hence, it
was apparent that the anti-siphoning legislation needed to be amended in order to
provide an incentive for free-to-air broadcasters to only acquire live rights they
will actually use, and to discourage the acquisition of live rights they are not
planning to use on one television channel.”®’

In order to encourage free-to-air broadcasters to fully exercise their acquired
rights, there were essentially three options proposed: (1) a ‘must show’ regime, (2)
industry self-regulation, and (3) a ‘must offer’ scheme.”®® Given that the issue at
stake involves free-to-air coverage of major sports events, it was emphasised that
the chosen regulation would not directly affect the pay-television operators or
adversely affect them. Therefore, the proposals dealt with the free-to-air coverage
of sports events after the acquisition of their rights has taken place, while the
anti-siphoning regime as such dealt with the acquisition of the rights.”** Moreover,
it is specified that the anti-hoarding regime will stand alone and will operate
independently from the ant-siphoning regime, though the intention is to
compliment and reinforce its purpose.””’

In the following paragraphs the ‘must offer’ scheme and industry self-regulation
will be addressed in more detail. The ‘must show’ regime will be discussed later.

Industry Self-Regulation

One of the options to persuade free-to-air broadcasters to use their acquired rights
could be via industry self-regulation. Free-to-air broadcasters would be encour-
aged to develop a voluntary code of practice to address the hoarding issue. When
choosing this option, broadcasters would still have the ability to determine how
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Authority 2000, 8; Australian Broadcasting Authority 2001, 23.
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289 Ibid., para 7; Australian Broadcasting Authority 2000, 8.
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much of a listed event should be broadcast in order to satisfy the demands of their
viewers.?”! The impact analysis, however, demonstrated that broadcasters are
driven by commercial interests over their viewers’ interests. In the impact analysis,
it was formulated as follows: “a broadcaster who has acquired exclusive broad-
casting rights may see more of an advantage in withholding an event from a
competing free-to-air broadcaster than in satisfying a marginalised public interest
in their own broadcasting of the event.”*°> Given these competitive pressures, it
was argued that “there is no evidence to suggest that broadcasters would be
motivated to cooperate in a timely manner which would ensure that the objective
of maximising the opportunities for the free-to-air televising of major events would
be achieved.”*”* Although the option of self-regulation has the least disruptive
effect on competition, the Australian Parliament realised that this would also be the
option that is least likely to solve the problem.*”*

Must-Offer Regime

Another option involved the introduction of a ‘must-offer’ regime.>*> The premise
of this principle is specified as follows: “that free-to-air broadcasters who have
taken advantage of their privileged position under the anti-siphoning rules and
acquired live rights to a designated event or events in a series should be made to
bear the responsibility of that acquisition by providing free-to-air coverage
themselves or enabling another national broadcaster to televise those events.”>°
The impact assessment explicitly stressed that the must-offer obligation would not
directly affect pay-television broadcasters, because “[t]he ‘must offer’ regime
concerns itself with how the free to air broadcasters use the live rights [...] after
they have been acquired.”*’

In short, this must-offer regime requires commercial broadcasters to offer to the
national public broadcasters the right to purchase, for a nominal charge, the
free-to-air rights to an event they do not plan to transmit live. The national public
service broadcasters must also offer unused portions of rights to each other (infra).
The impact assessment identified the national public broadcasters as “the appro-
priate facilitators of this regime as they are less constrained than commercial
broadcasters by advertising arrangements and related scheduling decisions.”**®

2! Parliament of Australia 1998b, Regulation impact statement, paras 13 and 19.
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It was argued that one of the tasks of tax-payer funded national broadcasters is to
guarantee free-to-air access to important events.”””

According to the Australian Parliament, this mechanism would provide “a
direct incentive for free-to-air broadcasters to only acquire live rights they can
actually use, and to fully utilise the rights they do acquire.”** Given that the
broadcasters have to offer their rights for a nominal charge, their investment won’t
be fully returned. As a result, “the possible cost of this scheme is the disincentive
to the initial acquisition of rights.”>"!

Given that this system represents a balance between, on the one hand, the
public’s interest in the free-to-air coverage of the listed events and, on the other
hand, the right of broadcasters to make programming decisions, the Australian
Parliament preferred this option. Moreover, this option was found to be “a
practicable and workable model which best satisfies the objectives while only
involving minimal reduction in competition.”**> This must-offer regime was
introduced as a new Part 10A in the Broadcasting Services Act.’*?

b. Must-Offer Regime in Detail

Must-Offer Obligation

The anti-hoarding provision obliges commercial free-to-air broadcasters,>®* not
intending to broadcast the whole or a part of the sports events live, to offer, before
the offer time (infra), to the national public broadcasters (ABC and SBS) the right
to purchase, for a nominal charge,’® the free-to-air rights of those events. The
offer must remain open for acceptance for a minimum period of 7 days.’*® The
same goes for the national public broadcasters. They also have to offer unused
(proportions) rights to each other for a nominal charge.’®” *°® This must-offer
regime is also imposed on commercial free-to-air broadcasters’ programme
suppliers, usually acquiring broadcasting rights directly from the event owner.*””
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There are three situations in which a person is a programme supplier of a
commercial broadcaster: (1) the person supplies or may be reasonably expected to
supply a commercial television broadcasting licensee with two-thirds of its
sporting programmes, (2) the person is a related body corporate of the licensee, or
(3) where the ACMA*'° declares the person to be a programme supplier for the
purposes of the ‘must offer’ rules.*'' Thus, in short, the anti-hoarding provisions
seek to compel free-to-air broadcasters and their programme suppliers to actually
use live broadcasting rights of certain events.*'?

The anti-hoarding rules are contravened if free-to-air (commercial or national)
broadcasters, having the right to broadcast live a designated event (infra), either
did not broadcast live any part of the (series of) event(s) or did broadcast live
some, but not all of the (series of) event(s) and he did not offer the rights or the
remainder of the rights before the offer time to the national public broadcasters.>'?
The same goes for programme suppliers. A programme supplier contravenes the
anti-hoarding rule either if he did not confer the right to broadcast live any part of
the (series of) event(s) or he conferred the right to broadcast live in that area some,
but not all, of the (series of) event(s), but after the offer time.>'*

Given that compliance with the anti-hoarding rules is a condition of a
commercial television licence,”’” the ACMA has the power to issue a notice
directing the commercial television licensee to stop the breach®'® or even to cancel
or suspend the licence if commercial broadcasters breach their licence condi-
tion.>'” In addition, a maximum penalty of 2000 penalty units’'® could be
imposed.®'? Programme suppliers, not subject to licence conditions, will be subject
to a civil penalty of 2000 penalty units if found to have intentionally or recklessly
contravened the anti-hoarding rule.*”” The national broadcasters do not hold
licences, but are established under their own legislation: the Australian Broad-

10 ACMA is the Australian Communications and Media Authority. On 1 July 2005, the
Australian Broadcasting Authority (ABA) was merged with the Australian Communications
Authority to form the Australian Communications and Media Authority (ACMA).
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casting Corporation Act 1983**' and the Special Broadcasting Service Act
1991322, As a result, for the national broadcasters, breach of the anti-hoarding rule
will be a breach of a statutory obligation. Although these anti-hoarding obligations
arise under the Broadcasting Services Act, the ACMA has no direct sanctioning
power over the national broadcasters. This is part of the preservation of
independence of the national broadcasters.

It is important to note that a broadcaster has broadcast live the whole (series of)
event(s), if the broadcaster broadcasts live all but an ‘insubstantial proportion’ of
the (series of) event(s). The Broadcasting Services Act specifies an ‘insubstantial
proportion’ as follows: “interruptions for commercial breaks, news breaks,
programme promotions, announcements or brief crosses to other live events.”>>
In 2000, the former Broadcasting Authority emphasised that this does not include a
regular news programme. ACMA regards those regular news programmes as a
substantial proportion.*** Furthermore, it is specified that when there are two or
more events in a designated series, which wholly or partly overlap in time, and the
free-to-air broadcaster or a programme supplier shows live one of them, they are
supposed to have broadcast live the other overlapping events.**> According to the
former Broadcasting Authority, this would mean that if a broadcaster has the live
rights to Wimbledon, and broadcasts the match on centre court, the broadcaster
will be taken to have shown all the other matches taking place at the same time as
the aired match.**°

Designated Events and Designated Series of Events

Section 146C of the Broadcasting Services Act states that it is up to the Minister to
make a disallowable instrument designating the events that are covered by the
anti-hoarding provisions. It must be noted that designation has no retrospective
effect, and, therefore, will only have an effect on events which rights are acquired
after they have been declared as designated events by the Minister.*?” If a free-
to-air broadcaster already holds rights to a designated event, the anti-hoarding
provisions would not apply until the next time the rights will be auctioned.**
The criteria for designating an (series of) event to be subject to the ‘must offer’
regime are articulated in schedule 1 of the Explanatory Memorandum. The
Minister may designate (series of) events where there is a widespread public
expectation, based on past practice, that the (series of) event(s) will be broadcast

321 Australian Broadcasting Corporation Act 1983.

322 Special Broadcasting Service Act 1991.

323 Sections 146E (2) & 146L (3) of the Broadcasting Services Act.
Australian Broadcasting Authority 2000, 9.

325 Sections 146K (1) & 146Q (1) of the Broadcasting Services Act, 5.
326 Australian Broadcasting Authority 2000, 11 and 17.

327 Ibid., 11; Australian Broadcasting Authority 2001, 24.

328 Australian Broadcasting Authority 2001, 24.
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live and in full on free-to-air television, or the (series of) event(s) has grown in
importance in the public’s perception over time that it warrants full live free-to-air
coverage.*’

The 2002 and 2006 FIFA World Cup tournaments were the only events to have
been designated under the anti-hoarding rules.*® Accordingly, if a free-to-air
broadcaster acquired the broadcasting rights of this competition and decided not to
broadcast some matches, the rights of those games should be offered to one of the
national broadcasters, and free-to-air audiences will continue to have access to the
tournament as a whole.>*' As the 2002 and 2006 FIFA World Cup tournaments to
which the 2000 Declaration applied have passed, this 2000 Declaration was for-
mally revoked.**? With regard to the 2010 Fifa World Cup in South Africa, eight
group stage matches were removed from the list giving a digital-only channel the
chance to broadcast these matches live (supra).

Offers to Transfer Rights

A commercial television broadcaster or a programme supplier is taken to have
made an offer to transfer live broadcasting rights to national broadcasters only if
they have offered to make an arrangement which in substance gives the national
broadcaster the rights to broadcast live the whole or the part of the (series of)
event(s).”> In determining whether their arrangements would have such an effect,
regard must be given to the practical effect of those arrangements.>** Furthermore,
the offer must be in writing®>> and must be given to the managing director of a
national broadcaster’*® at or about the same time that a corresponding offer is
given to the managing director of the other national broadcaster.”®’ It is also
necessary that contracts to acquire the broadcasting rights to broadcast live events
must authorise the transfer of rights.**®

It was the former Broadcasting Authority’s view that “an offer which is subject
to a condition, such as participation or non-participation of Australians, would be
excluded under the legislation.” The Authority added that “[sjuch an offer may

329 Parliament of Australia 1998b, Regulation impact statement, Schedule 1—New sec-
tion 146C; Australian Broadcasting Authority 2000, 14.

330 Broadcasting Services (Designated Series of Events) Declaration No. 1 of 2000; Australian
Broadcasting Authority 2000, 9; Department of Broadband, Communications and the Digital
Economy 2009.

31 Australian Broadcasting Authority 2000, 23.
332 Communications (Redundant Regulation) Instrument of Revocation (No. 1) 2009.

333 Section 146G (1) & 146M (1) of the Broadcasting Services Act; Australian Broadcasting
Authority 2000, 10.

34 Section 146G (2) & 146M (2) of the Broadcasting Services Act.
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not constitute an offer to make an arrangement which ‘in substance’ gives the
rights to broadcast the event to the national broadcaster.” Additionally, it was
argued that conditional offers could present significant difficulties for the national
broadcasters in terms of planning and promoting the changed schedule.>*

Offer Time

The Minister does not only have to designate (series of) events, he also has the task
to declare an offer time.>** Section 146C (5) of the Broadcasting Services Act
specifies that the offer time must occur 30 days or more before the start of the
(series of) event(s), unless the Minister is satisfied that the offer time should occur
closer to the start of the (series of) event. As the offer period must be open for at
least 7 days, the minimum offer period must be 1 week before the start of the
(series of) event(s).>*! According to the former Broadcasting Authority “an offer
period of at least 30 days recognises the time required by the national broad-
casters to arrange for the broadcast of the event, to notify audiences about the
change to the regular schedule and promote the new sports programme.”>**

Effectiveness

Again, the effectiveness of these provisions is questioned by different Australian
broadcasters.

Although the anti-hoarding provisions force free-to-air broadcasters to offer
broadcasting rights to the national public broadcasters under certain circum-
stances, the latter do not have to accept those offers. The minimum offer time of
30 days before the event, for example, makes it difficult to accommodate such
events in the programming schedules of the other broadcasters. Hence, as indicated
by the former Broadcasting Authority, “the effective operation of the ‘must offer’
regime will depend on the ability of the ABC and SBS to accept transfers of rights
to full and live coverage.” The national broadcasters’ decision to (not) accept the
offer will be influenced by scheduling considerations, the potential viewer’s
reaction to changes to the programme schedule and the profile of the sport.
Additionally, national broadcasters could be also confronted with practical
difficulties when accepting an offer for certain sports events, such as transmission
costs when the event is played overseas.**

339 Australian Broadcasting Authority 2000, 10.

340 1bid., 24.
3 bid., 9.
32 Ibid., 24.
33 Ibid., 15, 16.

344 Perrine 2001, 26; Australian Broadcasting Authority 2000, 8; Productivity Commission 2000,
434,
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Furthermore, the free-to-air broadcasters are not required to sell any pay-
television rights they hold.***

Finally, the concept of ‘use’ is difficult to assess. Especially, in tournaments
where there are multiple events or games such as the Olympic Games.**> From
2007, ACMA will monitor and assess whether listed events have been ‘used’
satisfactorily.>*® To designate rights as being (un)used, the following criteria will
be taken into account: (1) have broadcast rights been acquired by a free-to-air
broadcaster, and what type of rights have been acquired; (2) did the broadcasters
reach at least 50 % of the population; (3) was at least half of the total event
broadcast; (4) was the event shown (near-)live; (5) would a delay in showing the
event allow the event to be broadcast at a time of, or in a form, that would provide
greater audience interest; (6) relevant contractual obligations with the rights
holder; (7) were free-to-air rights sublicensed and were pay-television rights held
by free-to-air broadcasters made available to a pay-television operator on a
reasonable basis; and (8) other matters that may be relevant in individual
circumstances.**’

C. Must-Broadcast Obligation

a. Introduction

To remedy the negative effects of unused rights, the Australian ‘use it or lose it’—
principle is worth considering as a means to guarantee the public’s right to
information in a more effective way. However, as indicated above, the effective-
ness of this system is questioned by different broadcasters. In order to deal with the
lacunas of the Australian ‘use it or lose it’—principle, a ‘must-broadcast’ obli-
gation could be included in the current regulatory framework. As elaborated in a
previous section, there exist some solid arguments in favour of recognition of a
public right of access to (full and live) coverage of major (listed) sports events. In
this regard, the proposed must-broadcast obligation could be approached as the
realisation of a positive obligation for States based on Article 10 of the ECHR in
order to more effectively safeguard this right of access (supra).**®

This must-broadcast obligation would oblige broadcasters, who have bought the
exclusive broadcasting rights of listed events, to broadcast (a substantial propor-
tion of) those events live. It is not in the public’s interest when broadcasters have a

345 Bruce Meagher, Director, Strategy and Communications Division, SBS cited in Standing
Committee on Environment, Communications, Information Technology and the Arts 2006, para
3.103.

346 Australian Government 2006, 33, 34; Minister for Communications, Information Technology
and the Arts 2006.

347 Standing Committee on Environment, Communications, Information Technology and the
Arts 2006, para 3.99.

348 [ efever and Werkers 2010, 404.
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warehouse of unused rights. Given that broadcasters are likely to broadcast those
events or programmes they believe will attract the largest viewing audience in
order to increase the potential financial return from advertisers,”* this obligation
could have a major impact on their economic freedom. Such obligation might
seem very intrusive and, thus, its introduction requires a delicate balancing of the
different interests at stake in order to determine its precise modalities.>>” Although
it falls outside the scope of this book to carry out this balancing exercise in an
accurate and extensive way, the contours of this discussion will already be drawn
by taking a brief look at the tension between the proposed must-broadcast
obligation and some interests that undoubtedly are conflicted by it: the freedom of
services, on the one hand, and the freedom of programming, on the other hand.

b. Must-Broadcast Obligation Versus Freedom of Services

Introduction

The proposed must-broadcast obligation could restrict the broadcasters’ freedom
of services. The freedom of services, one of the four fundamental freedoms of the
TFEU, is governed by Article 56 of the TFEU [ex 49 TEC]. This Article prohibits
“restrictions on freedom to provide services within the Union [...] of nationals of
Member States who are established in a Member State other than that of the
person for whom the services are intended.” Although the TFEU and the
provisions on freedom of services in particular do not contain any reference to
broadcasting services, the European Court of Justice has declared that audiovisual
services are subject to the provisions of the TFEU.>! In the De Coster case, for
example, it has been stated that “the transmission, and broadcasting, of television
signals comes within the rules of the Treaty relating to the provision of
services.”>>?

As a result, any national legislation (whether national, regional or local) of a
Member State that discriminates against providers of broadcasting services
established in another Member State will be prohibited under Article 56 of the
TFEU [ex 49 TEC].*> It is important to note that measures applying in a
non-discriminatory way both to undertakings established in their national territory
and to undertakings established in other Member States could also be considered a

349 Department of Broadband, Communications and the Digital Economy 2009, 17.

350 [ efever and Van Rompuy 2009, 267.

351 Béttcher and Castendyk 2008, 90; Valcke et al. 2010, 264, 265.
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restriction on freedom to provide services within the meaning of Article 56 of the
TFEU [ex 49 TEC] if those measures benefit certain undertakings established in
that national territory.”>* However, in the Debauve case, the European Court of
Justice stated that “in view of the particular nature of certain services such as the
broadcasting and transmission of television signals, specific requirements imposed
upon providers of services [...] which are justified by the general interest and
apply to all persons and undertakings [ ...] cannot be said to be incompatible with
the Treaty.”*>> To be justified as being in the general interest, (non-)discriminatory
restrictions must be proportionate to the general interests protected and there must
be no other alternative measures that are less restrictive of the inter-state provision
of services that could be adopted.**®

Hence, the question that needs to be answered is whether Article 56 of the
TFEU [ex 49 TEC] would preclude a must-broadcast obligation or whether it
could be a justified restriction of the freedom of services. Such obligation could be
imposed if this is proportionate, transparent, and above all, necessary to meet
clearly defined general interest objectives.

Public Interest Objectives

As mentioned before, restrictions of the freedom of services can only be justified
by the protection of the general interest. The European Commission has explicitly
stated that economic aims will not be considered general interest obligations.>’
One of the general interests that has been accepted and recognised by the European
Court of Justice is the protection of the freedom of speech, the right to information
and the plurality in the media.”® Media pluralism is often considered to be an
essential pillar for democracy and the development of citizens. In 2007, for
example, Reding has once again stressed that “maintaining media pluralism is
crucial for the democratic process.”>® In the Buropean Commission’s under-
standing, ensuring media pluralism implies that citizens “have access to variety of
information sources and voices, allowing them to form opinions without the undue
influence of one dominant opinion forming power.”>*° Hence, to exercise informed
choices, it is important to have a variety of sources and content, but it is more

3% GC, FIFA v European Commission, Case T-68/08, para 49; GC, FIFA v European
Commission, Case T-385/07, para 53; GC, UEFA v European Commission, para 45.
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Intercommunale pour la Diffusion de la Télévision (Brutélé), Wolu TV ASBL v Etat belge
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339 Rapid Press Releases 2007a.
360 Commission of the European Communities 2007a, SEC(2007) 32, 5.
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important to ensure that citizens have access to those different sources.*®' In order
to guarantee the latter, inter alia must-carry obligations were imposed in different
Member States.’®> Must-carry obligations are a form of carriage obligation
requiring network operators, used by a significant number of end-users as their
principal means to receive radio and television broadcasts, to distribute certain
radio and television channels. In the United Pan-Europe Communications Belgium
case, the question was raised whether those must-carry obligations were a justified
restriction on the freedom to provide services. The European Court of Justice
agreed that must-carry obligations are liable to hinder the provision of services
between Member States. Nevertheless, the European Court of Justice reaffirmed
that a cultural policy aiming at safeguarding media pluralism “may constitute an
overriding requirement relating to the general interest which justifies a restriction
on the freedom to provide services.” > Hence, Article 56 of the TFEU [ex 49
TEC] does not as such preclude legal restrictions (such as the must-carry obli-
gations), if these both pursue an aim of general interest, such as pluralism of
television programmes, and are proportionate, transparent and non-discrimina-
tory.*** Furthermore, in the Elliniki Radiophonia Tiléorassi case, the European
Court of Justice specifically stated that “in order to justify rules which are likely to
obstruct the exercise of the freedom to provide services, such justification, pro-
vided for by Community law, must be interpreted in the light of the general
principles of law and in particular of fundamental rights.”>® Moreover, as regards
rules relating to television, those limitations should be “appraised in the light of
the general principle of freedom of expression embodied in Article 10 of the
European Convention on Human Rights.”>®

Recently, the General Court has explicitly stated that the ‘list of major events’
mechanism “gave concrete expression to the possibility for the Member States to
restrict the exercise, in the audiovisual field, of fundamental freedoms established
by primary Community law, on the basis of overriding reasons in the public
interest.”*®” The General Court reiterated that the freedom of expression and

362 At European level, the must-carry obligation is included in Article 31 of the 2002/22/EC
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freedom to receive information is an overriding reason in the public interest which
is capable of justifying restrictions.*®® Since the measures adopted under Article
14 of the AVMS Directive relate to events of major importance for society, the
General Court argued that those measures are justified by overriding reasons in the
public interest.*®

As already indicated several times, the must-broadcast obligation would be
introduced into the regulatory framework to make the ‘list of major events’
mechanism more effective and, thus, to guarantee the public’s right of information
in a better way. Therefore, the safeguard of the public’s right to information, in
particular access to certain events of major importance for society, could be a
cultural policy objective that could justify a restriction on the broadcasters’
freedom of services.

Proportionality

As indicated by Tichy, “[t]here is no doubt that the enforcement of both
fundamental rights and fundamental freedoms may cause conflict.”>’® The
question that rises is whether fundamental rights would automatically prevail over
EU law. Tichy and Klabbers indicated that there could be a possibility that
fundamental rights should be given priority over conflicting Community law.>”’
However, they immediately nuance this. According to Tichy, for example, “as a
general rule, it should held as there not being a general primacy of fundamental
rights over the fundamental freedoms.”>’* Klabbers stated that the European Court
of Justice does not proclaim that either human rights law or Community law
prevails.>’® As a result, in cases where the exercise of an ECHR right clashes
directly with an economic freedom (in casu the public’s right to information must
be weighed against the economic interests of the primary broadcasters) and where
it is not a priori clear which right should take precedence, Dommering indicated
that the proportionality test should apply.®”*

The principle of proportionality means that a public authority may not impose
obligations except to the extent to which they are strictly necessary in the public
interest to attain the purpose of the measure. In other words, this means that the
imposed restrictions “must in no case be disproportionate in relation to that

aim”>”® and that the manner in which it is applied “must be subject to a

369 GC, FIFA v European Commission, Case T-68/08, para 53; GC, FIFA v European
Commission, Case T-385/07, para 57; GC, UEFA v European Commission, para 49.

370 Tichy 2004, 5.

31 Ibid., 5; Klabbers 2009, 151.

372 Tichy 2004, 6.

373 Klabbers 2009, 165.

374 Dommering 2008, 76.

35 upc Belgium case, para 44.

3fbid., para 51.



282 14 ‘List of Major Events’ Mechanism

transparent procedure based on objective non-discriminatory criteria known in
advance.”?’® para 51. More specifically, the new balance may not impose too
burdensome obligations on economic actors in the broadcasting sector in order to
guarantee the public’s right to information or vice versa the public’s right to
information may not be brought in danger only to protect the economic interests of
the actors.

Transparency

In the UPC Belgium case (supra), the European Court of Justice explicitly stated
that “such [must-carry] legislation [...] is not disproportionate in relation to that
objective, which means that the manner in which it is applied must be subject to a
transparent procedure based on objective non-discriminatory criteria known in
advance.”””” Transparency should increase legal certainty. The European
Commission emphasised that this condition “will provide the market players
concerned with the maximum legal certainty as regards the actual consequences of
a given must-carry regime on their business [...].”>"® As a result, as indicated by
the European Commission, the fact that the must-carry obligation may only be
imposed for the transmission of radio and television broadcast channels and
services that are “specified,”®’® i.e. that they should be clearly identified in
advance, should be viewed in this context.*®® The European Court of Justice
stressed that “each broadcaster must be able to determine in advance the nature
and scope of the precise conditions to be satisfied [...].”>%" According to the
European Commission, a transparent designation procedure is necessary for
broadcasters and network operators to know their rights and obligations.’
In order to comply with this requirement, the rules with regard to the must-
broadcast obligation should be explicitly included in the sector-specific media
regulation.
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Appropriateness

The principle of proportionality also requires that the means to attain an intended
aim must be appropriate and should not go beyond that which is necessary in order
to achieve that objective.’®® In other words, the means employed to achieve the
aim must be both necessary and the least burdensome.*** The European Court of
Justice rephrased this as “it must not be possible to obtain the same result by less
restrictive rules.”>*>

When the Australian Parliament was thinking about encouraging free-to-air
broadcasters to fully exercise the rights they have acquired, it stated that a must-
broadcast regime would lead to a maximisation of free-to-air coverage of sports
events. However, it was added that “this obligation would place a significant
regulatory and commercial burden on the free to air television industry.”>*® Given
that the must-broadcast obligation has been appreciated as being the most inter-
ventionist of the three options (supra), and, therefore, would subvert competition
to the greatest extent,”®’ the Australian Parliament preferred the must-offer obli-
gation (supra). Furthermore, although the FIFA argued that ‘non-prime’ matches
could not be classified as of major importance for society because the legislation
does not require broadcasters to broadcast those events,’®® the General Court
indicated that the absence of a must-broadcast obligation for non-prime matches
does not imply that those events are not of major importance for society. The
General Court emphasised that the purpose of Article 14 of the AVMS Directive is
“not to force indirectly Member States wishing to provide for such protection to
require a free channel provider to broadcast those events.” The General Court
even added that “[i]f; in order to include legitimately an event in a list of events of
major importance for society, the Member States had to require a free television
service to broadcast it, the provision in question would produce effects going
beyond the scope of its objective.”>™

At first, the introduction of such a must-broadcast obligation could be seen as
very intrusive and disproportionate. However, it should be noted that the objective
of the ‘list of major events’ mechanism could be better realised after the intro-
duction of such an obligation. As indicated before, the Australian must-offer

3837, Stichting Collectieve Antennevoorziening Gouda et al.v Commissariaat voor de Media,
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obligation has been criticised as being ineffective, as there is no requirement for
the national broadcasters to accept the offers. Therefore, it is possible that a more
intrusive obligation, such as the must-broadcast obligation, could be accepted as
being proportionate, because it will be more effective in obtaining the objective.

The proportionality of this obligation will also depend on the discourse that is
protected. As already indicated earlier, the type of debate in pursuance of major
sports events is not as important for procedural democracy as political discourse.
However, discourse in the public interest concerns not only speech the organisa-
tion of a democracy, but also concerning the culture of the society (supra). Given
that live experience of important sports events can contribute significantly to the
latter type of public discourse, by promoting civil participation in our democratic
society, the imposition of a must-broadcast obligation with regard to listed sports
events could be seen as a proportionate measure. Additionally, the inclusion of the
must-broadcast obligation in the regulatory framework could make the ‘list of
major events’ mechanism more proportionate, by limiting the negative effects (e.g.
limited exposure) for the organisers of the event when broadcasters would decide
not to fully exploit the rights they have acquired.

In addition, the sanction for non-compliance with this obligation should also be
proportionate. An imprisonment sanction, for example, is deemed disproportional.
A fine, deterrent enough to make broadcasters think twice about not using the
acquired rights, could probably be proportionate.

Moreover, the obligation to broadcast the listed events only applies when a
broadcaster decides to compete for exclusive broadcasting rights and when the
rights will be assigned to that broadcaster. Given that the broadcaster has
participated in the tender procedure, it would be difficult to argue that the must-
offer obligation would force a broadcaster to show an event against its will.

In order to make the must-broadcast obligation more proportionate, it could be
argued that, as in Australia, only a limited amount of listed events would be
covered by this obligation. However, this would lead to the undesirable situation
where some listed events would be designated as being more important than other
listed events. Due to the fact that events could only be included in the list if they
are of major importance for society, they should all be protected under the must-
broadcast obligation.

¢. Must-Broadcast Obligation Versus Freedom of Programming

Introduction

The freedom of broadcasters to frame their programmes independently is part of
the wider right to freedom of expression as enshrined is Article 10, § 1 of the

390 Castendyk 2008, 443, 444.
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ECHR.** In the Groppera case, the European Court of Human Rights has
explicitly stated that “both broadcasting of programmes over the air and cable
retransmission of such programmes are covered by the right enshrined in the first
two sentences of Article 10 § 1.7*°' Although the primary benefit of a
must-broadcast obligation would be the absolute guarantee that listed events are
shown on free-to-air broadcasters, this obligation would at the same time place a
heavy burden on those broadcasters. This obligation would have a significant
impact on the free-to-air broadcasters’ ability to schedule their programmes freely.
This system would force those broadcasters to broadcast events that they otherwise
would decide not to show. Broadcasters have often argued that where they hold
live rights and choose not to fully exercise them, they do so because their other
programming is more popular.®*? As already indicated in Part I, the coverage and
scheduling of programmes or events is often a commercial decision, primarily
driven by the potential to earn advertising revenue. Hence, broadcasters are most
likely to schedule programmes or events they believe will attract the largest
viewing audience.’”® The question that rises is whether the inclusion of a
must-broadcast obligation in sector-specific regulation is a justified restriction of
the broadcasters’ freedom of programming.

Given that the introduction of a must-broadcast obligation could be a restriction
of the broadcaster’s freedom of programming (as part of their freedom of
expression), this obligation must be assessed in the light of Article 10 of the
ECHR. Hence, it would only be justified if the threefold condition in the limitation
clause (Article 10, § 2 of the ECHR) is met: the restriction must be ‘prescribed by
law,” pursue a ‘legitimate aim,” and be ‘necessary in a democratic society’ (supra).

The Restriction has to be ‘Prescribed by Law’

First, the restriction of the freedom of expression has to be ‘prescribed by law.’
This implies that the regulation must be adequately accessible and adequately
foreseeable, i.e. it must be formulated with sufficient precision to reasonably
foresee the consequences that a given action may entail.>** An unpublished
provision cannot satisfy the first condition; an unclear and contradictory rule
cannot satisfy the second.”® Since the requirement ‘prescribed by law’ is an
equivalent of the above described transparency requirement, it can be repeated that
if the must-broadcast obligation would be included in the sector-specific media
regulation, this first requirement would normally be fulfilled.
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Legitimate Aims of Article 10, § 2 of the ECHR

Second, the restriction has to be in pursuance of one or more of the ‘legitimate
aims’ listed in Article 10, § 2 of the ECHR: “national security, territorial integrity
or public safety, for the prevention of disorder or crime, for the protection of
health or morals, for the protection of the reputation or rights of others, for
preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.”

As already indicated in Part I, broadcasting regulation contains different rules
‘infringing’ the broadcasters’ freedom of programming. Quota regulation and
advertising rules, for example, were considered justified in order to protect the
rights of others, in particular the public (supra). Based on the analysis done in Part
I, the ‘list of major events’ mechanism could be labelled as a justified State’s
intervention in order to protect the public’s right to information. Given that the
must-broadcast obligation would be introduced into the regulatory framework to
make the ‘list of major events’ mechanism more effective, the public’s right to
information would be better guaranteed. Based on the observation that in the
Groppera case and Autronic case, the European Court of Human Rights has
incorporated the principle of media pluralism into the protection of the rights of
others within Article 10, § 2 of the ECHR,>°® the must-broadcast obligation could
probably be classified as a justified intervention under Article 10, § 2 of the ECHR.

Necessary in a Democratic Society

Third, the restriction has to be ‘necessary in a democratic society.” The test of
‘necessity in a democratic society’ requires the European Court of Human Rights
to determine whether the ‘interference’ corresponds to a ‘pressing social need,’
whether it was proportionate to the legitimate aim pursued and whether the reasons
given by the national authorities to justify it are relevant and sufficient.”’
Voorhoof deduced from the case law of the European Court of Human Rights that
the necessity test in a democratic society is the ultimate and decisive criterion.”®

A Pressing Social Need

As already indicated in Part I, broadcasting regulation guaranteeing access to live
and full coverage of sports events of major importance for society could be
classified as necessary in a democratic society. Recital 5 of the AVMS Directive
specifies that the growing importance of audiovisual media services for societies
and democracy, in particular by ensuring freedom of information, diversity of

39 ECHR, Groppera Radio AG and others v. Switzerland, paras 69, 70; ECHR, Autronic AG v.
Switzerland, paras 58, 59; Marauhn 2007, 117.

397 ECHR, Bladet Tromsg and Stensaas v. Norway, para 58; ECHR, Sunday Times v. the United
Kingdom, para 62.

398 Voorhoof 1995, 59.
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opinion and media pluralism, justifies the application of specific rules to these
services. More specifically, recital 49 of the AVMS Directive indicates that
measures should be taken to “protect the right to information and to ensure wide
access by the public to television coverage of national or non-national events of
major importance for society.” In accordance with this incentive, different
Member States have drawn up a list that should guarantee the broadcasting of
those sports events on free-to-air television. As already described above, broad-
casts of sports events are granted a major social role in bringing people together,
providing people with a sense of belonging and uniting the nation. However, the
free-to-air broadcasters did not always fully exercise the rights they have acquired.
In order to provide an incentive for free-to-air broadcasters to not only buy rights,
but also broadcast them, the must-broadcast obligation could be introduced. As a
result, the right to information would be better guaranteed. Given that the right to
information is often considered to be an essential pillar for democracy and the
development of citizens (supra), this restriction of the freedom of expression could
be considered as a ‘pressing social need.’

Proportionality

In addition, the European Court of Human Rights should evaluate the propor-
tionality of the restriction. In doing so, the European Court of Human Rights will
examine whether a restriction is “proportionate to the legitimate aim pursued.”>*’
As aresult, any interference disproportionate to the legitimate aim pursued will not
be deemed necessary in a democratic society.*”°

As regards the question whether this must-broadcast obligation achieves this
legitimate aim, it must be noted that this obligation does not establish the right for
broadcasters to freely decide which programmes they want to broadcast, but limits
this right to the extent that when they would buy the broadcasting rights of major
sports events that they would be obliged to broadcast them.

Since the requirement ‘proportionality’ is an equivalent of the above described
proportionality requirement, the above reasoning can be referred to (supra).

14.3.3.2 No Obligation to Purchase Rights
A. Introduction
Helberger raised the question whether ‘the list of major events’ mechanism should

be interpreted that, when a Member State has drawn up a list, the free-to-air
broadcasters are forced to buy such rights, at all costs.*”" According to Scheuer

399 See e.g. ECHR, Handyside v. the United Kingdom, para 49; ECHR, Perna v. Italy, para 39.
400 Council of Europe 2007, 9.
401 Helberger 2003, 81.
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and Schoenthal, the answer is firm and clear, the measures to be taken cannot aim
at the acquisition of the broadcasting rights, but are aimed at regulating the
exercise of those rights.**> Additionally, in the UK, the Department for Culture,
Media and Sport explicitly stated that “the inclusion of an event in the list does not
mean that it has to be shown on television. What the law seeks to do is ensure that
the rights to these events must be made available to free-to-air broadcasters on
fair and reasonable terms. Hence, sports rights holders are not obliged to offer the
events and free-to-air broadcasters are not obliged to bid for coverage of
them.”*%* Given that free-to-air broadcasters are not obliged to buy the exclusive
broadcasting rights of the listed events, this might result, as indicated by
Helberger, in a situation in which, even though the listed events are important for
society, they might not be bought and, thus, not be transmitted.*** In Flanders, for
example, no broadcasters (free-to-air broadcasters nor pay-television operators)
were interested in buying the rights for the home matches played by the Belgian
national football team in the qualifying rounds for the FIFA World Cup 2010.%%3
Consequently, the Flemish citizens were not able to follow these matches on the
Belgian television, even though the matches involving the Belgian men’s football
team are included in the Flemish list.**> %7

B. Must-Buy Obligation

In order to deal with this problem, a must-buy obligation for the public broadcaster
could be introduced in the regulatory framework. Just as the must-broadcast
obligation, this must-buy obligation would be in conflict with both the freedom of
services and the freedom of programming. But in contrast to the must-broadcast
obligation, the must-buy obligation would probably not pass the proportionality
test.

402 gcheuer and Schoenthal 2008, 419.

403 DCMS, http://www.culture.gov.uk/PDF/sport_on_television.pdf.

404 Helberger 2005, 106.

405 pe Standaard 2009.

406 Football events involving national teams have a special general resonance in Belgium as they

give Belgian teams the opportunity to promote Belgian football at international level
(Commission decision of 25 June 2007).

407 Article 1, § 1 of the Order of the Flemish Government establishing the list of events of major
importance to society.
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a. Why Public Broadcasters?

According to a UNESCO definition, public broadcasters need to inform, educate
and entertain citizens and need to serve as a cornerstone of democracy.‘w8 Hence,
the mission of the public broadcaster is directly related to the democratic, social
and cultural needs of each society.**® Consequently, the programmes of the public
broadcaster should contribute to the development of a democratic and tolerant
society and the development of an active citizen.*'”

Furthermore, the coverage of sports events is recognised as being part of the
public service broadcasters’ remit. The Protocol on the system of public broad-
casting in the Member States has recognised the Member States’ competence to
define the main parameters of their public broadcasting systems, namely their
funding and remit.*'' Given that the European institutions have the obligation to
respect its Member States’ national identities,*'> Member States have a broad
discretion with regard to defining the remit of their national public broadcasters.*'?
In the UK, the mission of the BBC is infer alia: sustaining citizenship and civil
society, representing the UK, its nations, regions and communities, bringing the
UK to the world and the world to the UK.*'* In order to fulfil these missions, the
Broadcasting Agreement further specifies that the BBC should have appropriate
coverage of sport.*!” In addition, it is clarified that the BBC’s coverage of sport in
particular has a key role to bring together a wide range of people.*'® The same
goes for the Netherlands where the Dutch authorities consider that broadcasts of
popular and less popular sports fall within the definition of the main task of the
public broadcasters.*'”

The European Commission, in different State aid decision, has agreed that the
acquisition of sports broadcasting rights was part of the public broadcaster’s

408 UNESCO, http://portal.unesco.org/ci/en/ev.php-URL_ID=1525&URL_DO=DO_TOPIC&
URL_SECTION=201.html.

409 Protocol (No. 32) annexed to the EC Treaty on the system of public broadcasting in the
Member States.

419" Ofcom 2008b, 23.

411 Pprotocol (No. 32) annexed to the EC Treaty on the system of public broadcasting in the
Member States; Katsirea 2008, i.

412 Article 6 (3) of the EC Treaty.

413 Pprotocol (No. 32) annexed to the EC Treaty on the system of public broadcasting in the
Member States; Ridinger 2009, 6.

414 Department for Culture, Media and Sport 2006a, Article 4.

415 Department for Culture, Media and Sport 2006b, Clauses 8 & 10.
416 BBC Trust 2007, 1 & 7.

417 Commission decision, 22 June 2006, para 79.
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remit.*'® In the German public broadcaster case (supra), the European Commis-
sion stressed that sport can be part of a broadly defined public service remit to offer
a varied and balanced programme.*'® Moreover, the European Commission agreed
that a more detailed interpretation of the notion ‘information’ could refer to pro-
gramme categories such as news, political information, regional information, but
also sport.**® In the Irish public broadcaster case*' and the Dutch public
broadcaster case,422 the European Commission has reaffirmed that sport can be
part of the public service mission in order to provide a balanced and varied offer.
Also a couple of years earlier, in 2003, the European Commission has found the
broad task and obligations of the French public broadcasters, including the
transmission of sports events, legitimate.***

Finally, the EBU specifically singles out sport as a vital genre in the continued
relevance of public service broadcasters.*** In a speech in 2000, the then president,
Wessberg, stated that “public broadcasters cannot fulfil their cultural mission—a
mission related directly to the democratic, social and cultural needs of each
society—if they cannot broadcast sports events that are important to their audi-
ences. [...] It is therefore essential for public service broadcasters to be able to
acquire rights to broadcast sports competitions and to produce high-quality
programmes from these events.”**>

Given that the listed sports events are attributed an important social function,
the broadcast of those events could probably be grasped under the public broad-
caster’s remit.

Proportionality Test

The broadcasting rights of international sports events, such as the Summer
Olympics, FIFA World Cup or European Football Championship, are always
extremely popular and wanted. Free-to-air broadcasters will also compete for the
broadcasting rights of smaller sports events when those events are very popular
with the general public, such as cyclo-cross in Belgium. The problem, however,
rises when events are listed of which athletes are performing below par. Due to bad
performances, neither the broadcasters nor the public is interested in those events.
As a result, the broadcasting rights of those sports events remain unsold.

418 For more detailed information, see e.g.: Rapid Press Releases 2005a, b, 2006, 2008a, b;

European Commission, 27 February 2008; Commission decision, 22 June 2006.

419 German public broadcaster state aid case, para 242; Rapid Press Releases 2007b, 2.

420 German public broadcaster state aid case, para 335.

421 European Commission, 27 February 2008, para 87.

422 Commission decision, 22 June 2006, para 23.

423 Commission decision, 10 December 2003, para 72.
424 Rowe 2004, 388.

425 Wessberg 2000.
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Given that, a situation where broadcasting rights of listed events are not sold is
rather seldom, it could be argued that a must-buy obligation for public broad-
casters could be seen as a proportionate obligation. However, this should be
nuanced. The introduction of a must-buy obligation would put organisations
selling sports broadcasting rights of listed events in a strong position. They know
that, in the end, those rights will be sold. Hence, they can push the price of those
rights to a very high and unlimited level.

Instead of introducing this obligation, it seems better that the different
governments would try to keep their lists up-to-date. As long as the included
events are of special general resonance for the citizens, the broadcasters will
probably be willing to buy those rights.
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Chapter 15
Conclusion Part 111

Over the years, free-to-air television has lost its status as primary vehicle for live
sports coverage in favour of pay-television, which uses sports coverage as a crucial
weapon in the struggle for market share. Although the public might benefit from
this subscription supply if it would lead to an increase of channel quantity and
choice, some households could be denied access to sports events of major
importance for society, because these extra services require a supplementary
subscription payment. In other words, households unwilling or unable to pay an
extra subscription fee could be deprived access to these events. Hence, their right
to information could be endangered. As the right to information constitutes one of
the essential foundations of a democratic society, Article 14 of the AVMS
Directive, containing the ‘list of major events’ mechanism, assures that events of
major importance for society would only be exclusively broadcast on free-to-air
television reaching a substantial proportion of the public.

Given that there is no clear definition of ‘events of major importance for
society’, it is up to the Member States to designate events of major importance
taking into account their own national and cultural characteristics. Due to the fact
that the Member States have to justify why an event is included in the list, they
should realise that they do not have a full freedom to include every event they
want. To ensure that the listed events still have the possibility of bringing people
together and creating social cohesion, it is up to the Member States to keep their
list up-to-date and to decide, if events do not fulfil the criteria test, to delist events.

The sports events included in the ‘list of major events’ could only be broadcast
in an exclusive way on free-to-air television. According to recital 53 of the AVMS
Directive, free-to-air television refers to “broadcasting on a channel, either public
or commercial, of programmes which are accessible to the public without payment
in addition to the modes of funding of broadcasting that are widely prevailing in
each Member State (such as licence fee and/or the basic tier subscription fee to a
cable network)”. Although the definition of free-to-air television differs in each
Member State, in most Member States pay-television could not be classified as
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free-to-air. However, in the future, free-to-air television and pay-television could
grow closer together blurring the distinction between these two services. A recent
question that has arisen is whether digital television could be grasped by the
definition of free-to-air television. In practice, viewers who do not have the
necessary reception equipment, such as a decoder, would be excluded from
accessing the events of major importance to society. Throughout the European
Union, there is no unanimous vision on how digital television should be inter-
preted. In some Member States, digital television could fall under the definition of
free-to-air television because free-to-air television gives access to sports events for
no payment other than the television license fee and the cost of receiving equip-
ment, while in other Member States digital television could not fall under the
definition of free-to-air television because in these Member States sports events of
major importance for society should be followed on television without an extra
expenditure for technical equipment, such as a decoder. In Flanders, in order to
create more legal certainty for broadcasters and platform operators in the digital
media landscape, the government decided to replace the notion ‘free-to-air’
television by the notion ‘basic package of the different distributors’. However,
given that the Flemish Media Decree and the Explanatory Memorandum do not
provide clear definitions of what is actually meant by ‘basic package’ and mainly
due to the discrepancy between the Flemish Media Decree and the Order of the
Flemish Government establishing the list of events of major importance to society,
the revision could not put a stop to the uncertainty.

The ‘list of major events’ mechanism is inserted in the regulatory framework as
a reaction to the development of new media: pay-television. In order to protect the
public’s right to information with regard to sports events of major importance for
society, it should be guaranteed that those sports events could only be broadcast
exclusively on free-to-air television reaching a substantial proportion of the public.
In the different Member States, the substantial proportion goes from 70 to 95 % of
the households. Given that new media providers have only a limited penetration
and, thus, do not fulfil the ‘substantial proportion’ criterion, they are hindered
from broadcasting listed sports events in an exclusive way. Recently, due to the
digitalisation process, broadcasters have discovered the possibility to broadcast a
digital-only channel alongside their traditional, analogue channel. As a result,
there is a danger that these broadcasters, when broadcasting a listed event on their
digital-only channels, would lose, at least temporarily, their universal character. As
long as digital television does not reach the required penetration rate, digital-only
channels are not allowed to broadcast listed events exclusively. However, the
Australian Government has tried to find a new balance in the digital media
landscape between, on the one hand, the public’s right to information, and, on the
other hand, the development of new media, such as digital television. Following
the FIFA World Cup in South Africa, the Broadcasting Services Act was amended
and some World Cup matches were removed from the list of major events allowing
digital-only channels to broadcast previously listed events. Nevertheless, the free-
to-air television has to replay the delisted matches immediately after the match
was finished. The Australian Minister for Broadband, Communications and the
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Digital Economy hoped that this initiative would stimulate football fans to convert
to digital television. Given that 70 % of the Australian households watches digital
television, this Minister announced, in November 2011, that the prohibition of
using digital-only channels to broadcast listed events could be relaxed. In order to
allow greater use of digital-only channels, the list of major events will be divided
into two Tiers. Tier A events, being nationally iconic events, should be broadcast
on the main channel of the free-to-air broadcasters, while Tier B events, being
regionally iconic and nationally significant events, could be broadcast on a
free-to-air digital-only channel. However, it should be realised that these changes
to the ‘list of major events’ mechanism would have a significant impact on the
public’s right to information.

In order to guarantee the protecting of the public’s right to information, it is
important that Member States foresee, on the one hand, a proportionate
sanctioning mechanism for broadcasters infringing the ‘list of major events’
mechanism or refusing to transfer or cede rights or that do so on unfair or
unreasonable terms and, on the other hand, an effective controlling and enforcing
power mechanism. Furthermore, it is also important to stress that policymakers can
speed up the uptake of digital television in cabled countries without touching the
core principle of the ‘list of major events’ mechanism and, thus, preventing free-
to-air channels to show listed events exclusively on their digital-only channels. In
order to stimulate the development of digital television, policymakers can decide
to subsidise the sale of digital decoders. However, when doing so, they have to
take into account possible competition concerns that could be created. In Italy, for
example, the Italian Government decided to subsidise the sale of digital set-top
boxes. However, the European Commission opened an enquiry into this subsidy
for digital decoders in Italy. The European Commission decided that subsidies for
digital decoders granted by Italy in 2006 did not violate the State aid rules as they
are offered for all decoders, regardless of the transmission platforms, and
proportionate to the objective of promoting the transition to digital television.
However, the Italian subsidies provided in 2004 and 2005 to buyers of decoders for
digital terrestrial television were found incompatible under the State aid rules as
they were not technology-neutral and creating an undue distortion of competition
by excluding satellite broadcasting.'

Although the ‘list of major events’ mechanism’s aim is well-intended, the
unwanted result of the current system could be that listed sports events would not
be broadcast at all. In fact, this mechanism does not oblige free-to-air broadcasters
to buy the rights to listed events nor does it oblige them to broadcast the listed
events once they have bought the broadcasting rights. Hence, this might result in a
situation in which listed events, even though they are labelled as important for
society, might not be shown on television. Moreover, it is quite paradoxical that a
broadcaster, broadcasting a listed event on its digital-only channel and reaching at
least a small part of the public, infringes the rules about the ‘list of major events’

! For more information about this case, see: Rapid Press Releases 2005, 2007a, b.
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mechanism, while a broadcaster, having the exclusive rights on listed events,
decides not to broadcast the events is not infringing the rules. As already stated by
the EBU in 2003, it is important to reinforce this ‘list of major events’ mechanism
to avoid the risk of being considered merely a ‘paper tiger’ and to operate
satisfactorily.> Hence, it is up to policymakers to intervene and rethink this regime
so that it would work satisfactorily. The Australian ‘use it or lose it’ principle,
limiting the warehousing of broadcasting rights, could inspire the European and
Member States’ legislators in creating a better and more balanced ‘list of major
events’ mechanism. According to the Australian Minister for Communications,
Information Technology and the Arts, this principle is designed “fo ensure the
anti-siphoning list works the way it was intended and does not produce the
perverse effect of reducing rather than increasing the total availability of sport to
consumers on both free to air and pay television” > In short, this must-offer regime
requires commercial broadcasters to offer to the national public broadcasters the
right to purchase, for a nominal charge, the free-to-air rights to an event they do
not plan to transmit live. However, the reason for existence and the effectiveness of
this regime is questioned both by free-to-air broadcasters and pay-television
broadcasters. The first group stated that the failure to broadcast an event live and in
full is often wrongly equated with hoarding. As a result, they doubt the need for
these rules. The second group has criticised the rules as ineffective, because there
is no obligation for the national broadcasters neither to accept the offers nor to sell
any pay-television rights they hold.

In order to deal with the lacunas of the Australian ‘use it or lose it’—principle,
the current EU regulatory framework could be complemented with a
‘must-broadcast’ obligation regarding the exclusive broadcasting rights of the
listed events of major importance for society. Given that it is not in the public’s
interest when broadcasters have a warehouse of unused rights, this obligation
would require broadcasters, once they have acquired rights of listed events, to
effectively use those rights and broadcast the events. Because this obligation might
seem very intrusive, its introduction requires a delicate balancing of the different
interests at stake in order to determine its precise modalities.* As broadcasters are
likely to broadcast those events or programmes of which they believe that they will
attract the largest viewing audience in order to increase the potential financial
return from advertisers, this obligation would have a major impact on their
economic freedom and their freedom of programming. However, as other intrusive
measures can be imposed in order to safeguard a public interest, it seems justified
to restrict the broadcasters’ freedoms, when necessary to meet clearly defined
general interest objectives, proportionate and transparent. The introduction of a
must-buy obligation for public broadcasters in order to make sure that the

> EBU 2003.
3 Minister for Communications, Information Technology and the Arts 2006.
* Lefever and Van Rompuy 2009, 267.
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broadcasting rights of listed events will be bought would probably not be
proportionate.
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Chapter 16
Conclusion

Sport has the power to unite people in a way little else can.
Sport can create hope where there was once despair. It breaks
down racial barriers. It laughs in the face of discrimination.
Sport speaks to people in a language they can understand

(Nelson Mandela quoted in Committee of the Regions 2007).

The last decade, due to technological changes, the media sector has changed
fundamentally. In the digital media landscape, the content and information
available continue to grow everyday. First, due to the increased transmission
capacity, both the number of broadcasters and the hours spent to sports content has
substantially increased. This digital evolution also allows the broadcasting of a
wider variety of sports events to a niche public. Second, new platforms, such as
Internet and mobile phones, have created the opportunity for content providers to
expand their offerings. In the past, sports fans could only watch sports events at the
venue or on a traditional television set in their living room or in a pub. Techno-
logical developments, however, have greatly affected the way how sports fans can
follow sports events. During the day, fans can consult highlights on sports or news
websites, receive news alerts or pictures on their mobile phone and listen to
downloaded podcasts with the most recent news. In the evening, they can watch
the game on their television set at home. As a result, the public can now be
informed about sports events “24/7’, accessible at any place and time that suits
them. Third, the digitalisation process has drastically lowered the cost of content
production. As a result, everybody has now the opportunity to become content
producer, while in the past, the dissemination of information was the exclusive
domain of the professional media. Hence, it comes as no surprise that these
changes have fundamentally altered the relationships between the stakeholders of
the sports/media complex. In the analogue past, the different stakeholders of the
sports/media complex had clearly defined roles: sports organisations offered sports
content and broadcasters bought exclusive sports broadcasting rights to deliver the
games to the stay-at-home fans. However, in the digital media landscape, not only
media organisations are interested in broadcasting sports events, commercial
organisations, the public and the sports organisations are also offered the oppor-
tunity to produce their own sports content. Because sports content is wanted more
than ever before, the digital evolution has resulted in new conflicting interests
between the different stakeholders of the sports/media complex. One should realise
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that the sports/media complex will continue to be affected by new evolutions in the
media sector. Connected television, which allows viewers to access Internet via
their television set, for example, will create new challenges for policy makers.

Besides its economic dimension, sport has been attributed an important societal
significance. Sport can play different roles, going from an educational to a public
health role or from a cultural and social to a recreational role. These specific
characteristics are often referred to as the specificity of sport. Recently, the
specificity of the sport has been officially recognised by Article 165 of the TFEU.
As a result, when the European institutions would deal with the public’s access to
sports content, and in particular the public’s right to information with regard
to sports events, the societal role of sport can no longer be denied. It is important to
indicate that sport plays an important role in bringing people together and con-
tributing to social cohesion. Given that sport has the ability to create a sense of
belonging, it has been argued that sports coverage could be protected under Article
10 of the ECHR. Article 10 of the ECHR guarantees the public’s right to infor-
mation and freedom of expression. According to the European Court of Human
Rights, the notion information should be defined very widely. It encompasses
everything that can play an important role in the development of a democratic
society and the development of the citizens. Given that sport has the ability of
representing and strengthening a nation, it can fulfil this role. In other words, sport
contributes to the development of our society. As a result, there is no reason to
assume that live sports coverage could not fall under the protection of Article 10 of
the ECHR. Furthermore, Article 10 of the ECHR contains both a negative and a
positive obligation for the States. The latter obliges Member States to actively
protect fundamental rights of the citizens, while the former obligation prohibits
States to intervene. When States would decide to actively protect the public’s right
to live and full sports coverage, the criteria of Article 10, § 2 of the ECHR should
be respected. Based on the foregoing, public’s access to live and full sports
coverage could be protected by adequate sector-specific regulation or by compe-
tition authorities’ interventions. Finally, it is important to indicate that the public’s
access to sports content is broader than guaranteeing access to sports coverage
because it could play an important role for society. It also covers access to sports
content in more economic terms, such as choice, price, innovation, etc. In other
words, the public’s access to sports coverage covers both the viewer’s interests as a
consumer (choice, price) and as a citizen (free access to live and full sports
coverage).

Different legal instruments are regulating the broadcasting sector in Europe.
When dealing with the public’s access to sports coverage, both media and com-
petition law play an important role. However, due to the recent changes in the
media landscape, the relevance of media law has been questioned. For example,
the digital media environment has provided the public with the opportunity to
decide where, when and through which means they will watch (sports) content,
while in the analogue past, the professional media decided which programmes and
when they would be broadcast. As a result, some authors have been arguing that
this shift from one-to-many to many-to-many communication undermined the
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ratio legis of media regulation. According to them, the basic principle of media
regulation, i.e. spectrum scarcity and one-way selection of information at the level
of traditional broadcasters could no longer be upheld. Hence, due to the increased
participation of the public in creating and distributing content, government
intervention in the broadcasting sector to guarantee the public’s right to infor-
mation would no longer be justified. Additionally, it was often argued that the
regulation of the broadcasting market could be left to competition law.

The regulation of access to live and full sports coverage can only be left to
competition law, if competition authorities, when dealing with the sale, acquisition
and exploitation of sports broadcasting rights, (could) take into account the pub-
lic’s access to live sport on television. Unfortunately, different decisions of the
European Commission and the national competition authorities have indicated that
competition law is not the right tool in order to protect this normative objective.
The main objective of competition law and the remedies imposed in the different
decisions analysed in this book is to keep the market for the sale, acquisition and
exploitation of sports broadcasting rights open and competitive. In their decisions,
due to the inherent limitations of competition law, competition authorities mainly
refer to the public as an economic actor (consumer) rather than a social actor
(citizen). When imposing the “joint selling remedies package” in the UEFA
Champions League case, German Bundesliga case and FA Premier League case,
for example, the European Commission often stressed that the joint sale of
broadcasting rights of sports events would provide advantages for the fans and the
viewers. However, these decisions were not really an illustration of a citizen-
oriented approach. Although the European Commission takes into account the
viewers’ benefits, particularly their choice in the changed media environment,
when exempting the joint selling agreements, it does not explicitly refer to the
public’s right to information and the public’s access to live and full sports cov-
erage. Furthermore, although the objective of the remedies imposed in the different
decisions was to guarantee small and new media operators’ access to premium
sports content, unequal treatment of innovative exploitation forms, such as the
imposition of embargoes or limiting the coverage to clips, makes these new media
services less attractive. In the German public broadcaster state aid case, when
sublicensing obligations were imposed in order to deal with unused sports
broadcasting rights, there was even no explicit reference made to the viewers or
the public. Finally, in order to further the interests of the public and to give new
media operators a chance to enter the market, competition authorities have
imposed must-offer obligations on the platform operators holding exclusive
broadcasting rights of premium sports content. However, just as in the three
European joint selling agreement decisions, when must-offer obligations are
imposed, the viewer is especially seen in its role as consumer, focussing on its
economic interests (price, choice, etc.). Nevertheless, the German and Belgian
competition authorities have shown that it is possible for competition authorities’
decisions to reflect a more explicit citizen-oriented approach by explicitly taking
into account the public’s right to information. The German competition authority,
for example, has attached value to highlights of matches being broadcast before
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8 p.m. on a free-to-air channel, while the Belgian Competition Council has
attached value to the principle that the public could see at least one live match on
free-to-air television per match day. Furthermore, in the EBU/Eurovision system
case, the European Commission explicitly stated that the viewers will benefit from
a joint buying mechanism, because they will have access to more high-quality
sports programmes of both popular and minority sports. Hence, in this decision the
public’s access to coverage of sports events played an important role when
exempting the joint buying agreement. However, this decision was overruled by
the General Court. Although these are examples of competition decisions attaching
more weight to a non-economic consideration as the public’s right to information
(to sports events), this should be seen as a rather exceptional approach. In other
words, in a vast majority of competition decisions, cultural objectives are subor-
dinate to economic ones.

Not only have these decisions indicated that media law is still needed in order
to guarantee the public’s access to sports events. Even practice indicates that the
concerns about access to sport content in the digital media environment remain
valid. Although it is often argued that Internet would kill television, different
studies indicate that traditional television consumption has even increased over the
years and, thus, still remains the most important source of information. Further-
more, television is about shared emotions in familiar surroundings, whereas
Internet is about individual media consumption. And practice shows that people
prefer watching sports events on a big screen with their friends instead of alone.
Furthermore, Internet has offered the public and the fans the opportunity to
become both producer and receiver of information and content. This implies that
sports fans could film during sports events and upload this content on their own
website or user-generated content websites. At first sight, it seems that the
evolution from one-to-many to many-to-many communication has offered the fans
access to a plenitude of sports coverage and sports information. However, terms
and conditions of different football teams and sports organisations contain the
prohibition for ticket holders to bring recording material into the stadium. In June
2011, it was announced that Apple is developing software to stop iPhone users
from filming live events, such as sports events or concerts, with their smartphone.
Hence, these new evolutions limit the fans’ and sports clubs’ possibilities to
upload audiovisual material of matches on the Internet. Given that traditional,
linear television remains an important source of access to sports content, even in
the Internet era, the basic principles and foundations of media law have not
become redundant and media regulation is still needed to guarantee access to
important and diverse content.

Therefore, we can conclude that it would be too dangerous to claim that the
raison d’étre of media regulation has disappeared. Or in other words, it could be
argued that media law is still needed to guarantee the citizen’s interests in the
changing media landscape. However, one should realise that the current media
regulatory framework, and in particular the ‘list of major events’ mechanism,
needs to be modified or clarified in order to better protect the public’s access to
live sports coverage in a digital converging media environment. For example, it
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was observed that it is not clear whether digital television would fall under the
notion “free-to-air television”. Upgrading to digital television requires an extra
expenditure for the subscriber: the acquisition of a set-top box in order to encrypt
the television signals. Hence, the question that rises is whether this cost should be
interpreted as an additional payment on top of the basic subscription fee as a result
of which digital television would not be labelled as freely available. Moreover,
only free-to-air broadcasters reaching “a substantial proportion of the public” are
allowed to broadcast listed events in an exclusive way. In some countries, the
digital television adoption does not (yet) reach the required substantial proportion.
When a broadcaster would show a listed event live on its digital-only channel, this
practice might infringe (currently) the ‘list of major events’ mechanism. Hence, it
seems that free-to-air television broadcasters should continue to be restricted from
showing a listed event exclusively on their digital-only channels until the switch
from analogue to digital has been completed. However, in Australia, the restriction
on the use of digital-only channels to broadcast listed events has been relaxed,
because more than 70% of the Australian households watch digital television.
Policymakers should realise that this discussion will probably recur in every
“transitional phase” (from analogue to digital television, from digital to
high-definition television, etc.) creating the possibility for the public to choose
between different ways of watching television. During these transitional phases, it
is important that the policymakers make a clear choice either for the public’s right
to information or for the development of digital television or other new media.
However, it could be argued that the Australian Government found a new balance
between the public’s right to information, on the one hand, and the development of
new media, on the other hand, when introducing the possibility to broadcast some
listed events on digital-only channels. It should be noted that a major part of the
Australian public (70 %) has already made the switch to digital television and,
thus, that (only) 30 % of the households would be deprived access to live coverage
of these events. However, in some highly cabled European Member States, such as
Belgium and the Netherlands, only 50 % of the public have switched to digital
television. As a result, such a measure could have a major impact on the public’s
right to information. Nevertheless, it seems that the exclusive broadcasting of
sports events on new media could be an important tool in order to convince people
to make the switch those new media. Without touching the core principle of the
‘list of major events’ mechanism, policymakers could also speed up the uptake of
digital television in another way. In order to convince the public to take a digital
television subscription, policymakers can decide to subsidise the sale of decoders,
at least if this is done in a technological neutral way. Finally, in order to make the
‘list of major events’ mechanism more effective, the regulatory framework could
be complemented with a ‘must-broadcast’ obligation, obliging broadcasters that
have bought the exclusive broadcasting rights of listed events, to cover them live.
Given that such an obligation might seem intrusive, its introduction requires a
delicate balancing of the different interests at stake.

One final remark. In the past, exclusivity was the key word in the audiovisual
media sector. Exclusive sports broadcasting deals were often seen as crucial to
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protect the value of the broadcasting rights for the rights holders and to maximise
profitability for the broadcasters buying the exclusive broadcasting rights.
Nevertheless, concerns have arisen about the negative effects those exclusive
contracts could have on the public and new media operators. As a result,
competition authorities and legislators have intervened in order to deal with these
issues. Both must-offer obligations and the ‘list of major events’ mechanism, for
example, deal with the way exclusive broadcasting rights should be exploited.
Recently, however, the Dutch Eredivisie went even one step further and decided
to, instead of selling its broadcasting rights exclusively, wholesale its own
television channel to a number of distributors via various platforms. This
non-exclusive strategy offers opportunities for both distributors and the public.
Alternative distributors are able to include a sports channel in their package they
otherwise would not have been able to afford. The viewers, in the past forced to
choose a particular platform to access specific premium content, can subscribe to
the platform of their choice. Sports organisations are often caught between, on the
one hand, maximising exposure of their sport via free-to-air television to fuel
interest and mass participation in their sport and, on the other hand,
commercialising their product on pay-television limiting viewer numbers. A
halfway house solution could be this multi-platform, non-exclusive approach that
would reach more subscribers. Therefore, more research into the field of
non-exclusive sports broadcasting rights deals would be of great value. Although
non-exclusive rights deals could increase consumer’s choice, it is important to
examine the impact of such agreements on other players of the sports/media
complex.
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